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THE THIRTY-FOURTH YEAR OF THE WORLD COURT * 
By O. Hupson 


On April 6, 1955, during its thirty-fourth year, the International Court 
of Justice decided one case brought on December 17, 1951, by Liechtenstein 
against Guatemala—the Nottebohm Case—in favor of Guatemala. It also 
gave an Advisory Opinion to the General Assembly of the United Nations on 
June 7, 1955, on the Voting Procedure on Questions relating to Reports 
and Petitions concerning the Territory of South-West Africa. 

At the end of the year, the Court had various cases on its docket, and 
for some of them it has not fixed the times for hearing. It has the follow- 
ing cases on the docket: 

1. On March 29, 1955, an Application was filed with the Registry of 
the Court by the United States of America against Czechoslovakia, re- 
lating to the aerial incident of March 10, 1953. 

2. On May 4, 1955, the United Kingdom of Great Britain and Northern 
Ireland filed with the Registry of the Court an Application against 
Argentina, relative to certain Antarctic territories. 

3. On May 4, 1955, the United Kingdom also filed an Application 
against Chile, having to do with the same subject. 

4. On June 2, 1955, an Application was filed with the Registry by 
the United States of America against the Soviet Union, relating to the 


aerial incident which took place over islands near Hokkaido, Japan, on 
October 7, 1952. 

5. On July 6, 1955, the Government of the French Republic filed an 
Application against the Norwegian Government in a case of certain 
Norwegian loans; they are based on a Norwegian decree of September 
27, 1931, which had effect upon treaties of various dates between 1885 
and 1907. 


At the end of the year the Court had before it a request for an Advisory 
Opinion from the Educational, Scientific and Cultural Organization of 
November 30, 1955, and from the General Assembly of December 3, 1955. 


NorTreBoHM CASE 


The proceedings in this case were instituted by an Application filed by 
the Government of the Principality of Liechtenstein with the Registry of 
the Court on December 17, 1951, against the Government of Guatemala.* 
By a Judgment of November 18, 1953, the Court rejected a preliminary 
objection raised by the Government of Guatemala to the Application of 
Liechtenstein.? The further proceedings were completed, after time limits 

* This is the thirty-fourth in the writer’s series of annual articles on the World Court, 
the publication of which was begun in this JourNaL, Vol. 17 (1923), p. 15. 


1 [1955] I.C.J. Rep. 4; see also 48 A.J.L.L. 12 (1954). 
2 [1953] I.C.J. Rep. 111; see 48 A.J.LL. 17 (1954). 
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had been extended, on November 2, 1954, when the Guatemala Rejoinder 
was filed with the Registry. This made the case ready for hearing, and 
the hearing began in February, 1955. 

Liechtenstein, a country of 62 square miles with a population of 13,570, 
has long been an independent sovereignty. Guatemala, on the other hand, 
is a country which has held independent status since 1839; it has a popu- 
lation of 2,787,000, inhabiting a superficial area of 42,000 square miles. 

The Court included on the Bench M. Paul Guggenheim, Professor at 
the Graduate Institute of International Studies of Geneva, chosen as 
Judge ad hoc by the Government of Liechtenstein; and M. Carlos Garefa 
Bauer, Professor of the University of San Carlos, who had been chosen 
for Judge ad hoc by the Government of Guatemala. Neither of these men 
had been present when the Judgment of November 18, 1953, was given. 

On behalf of the Government of the Principality of Liechtenstein, the 
Court received Dr. Erwin H. Loewenfeld as Agent, and Professor Georges 
Sauser-Hall of Geneva, Mr. James E. S. Fawcett and Mr. Kurt Lipstein, 
of the English Bar, as Counsel. On behalf of the Government of Guate- 
mala, it received M. Victor Saloman Pinto J., the Agent of Guatemala, 
Me. Henri Rolin, M. Adolfo Molina Orantes, and Me. A. Dupont-Willemin. 

The Agent for the Government of Guatemala had filed a number of 
new documents after the closure of the written proceedings. Public hear- 
ings on this phase of the case were held on the 10th and 11th of February, 
and the decision of the Court was given on the 14th of February. The 
Court took note of the fact that during the course of the hearings the 
Agent of the Government of Liechtenstein had given his consent to the 
production of the new documents. The Court decided that, in view of 
the circumstances, the documents would be admitted; at the same time it 
decided that the Government of Liechtenstein should have the right to 
avail itself of the opportunity provided by the second paragraph of Article 
48 of the Rules of the Court. The Agent of Liechtenstein availed himself 
of this privilege later on. 

The Court held hearings on the merits of the case on February 14- 
19, and 21-24, and on March 2-4, and 7-8, 1955. In its Application the 
Government of Liechtenstein had claimed restitution and compensation on 
the ground that the Government of Guatemala had ‘‘acted towards the 
person and property of Mr. Friedrich Nottebohm, a citizen of Liechtenstein, 
in a manner contrary to international law.’’ In its Counter-Memorial, the 
Government of Guatemala contended that the claim was inadmissible on a 
number of grounds, and one of the objections to its admissibility related to 
the nationality of the person for whose protection Liechtenstein had in- 
voked the jurisdiction of the Court. 

Friedrich Nottebohm was born at Hamburg on September 16, 1881. He 
was German by birth, and was still possessed of German nationality when 
he applied for naturalization in Liechtenstein in October, 1939. All of 
his business career had been spent in Guatemaia, where he resided from 
1905 to 1943. He had continued to have some business connections in 
Germany, where some of his brothers and other relatives and friends 
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resided. On March 22, 1939, he gave a power of attorney to the firm of 
Nottebohm Hermanos, went to Hamburg and paid brief visits to Liechten- 
stein. 

Nottebohm’s application for naturalization in Liechtenstein was filed on 
October 9, 1939; he sought to be naturalized as a ‘‘resident in Guatemala 
since 1905 (at present residing as a visitor with his brother, Hermann 
Nottebohm, in Vaduz).’’ At the same time, he applied for ‘‘d’admission 
préalable a la bourgeoisie de la commune de Mauren.’’ (The English trans- 
lation of this is inadequate; since the French precedes the English, the 
French is taken as the language to control.) He sought to be relieved 
of the condition of the years of residence, without indicating the special 
circumstances which warranted such waiver. 

He submitted a statement of the Crédit Suisse concerning his assets; 
he offered to pay the cost of the proceedings, and he undertook to pay 
25,000 Swiss francs to the Commune of Mauren and 12,500 Swiss francs 
to the Principality of Liechtenstein. In addition, he stated that he had 
made arrangements for the conclusion of ‘‘a formal agreement to the 
effect that he will pay an annual tax of naturalization amounting to Swiss 
frances 1,000, of which Swiss franes 600 are payable to the Commune of 
Mauren and Swiss franes 400 are payable to the Principality of Liechten- 
stein, subject to the proviso that the payments of these taxes will be set 
off against ordinary taxes which will fall due if the applicant takes up 
residence in one of the Communes of the Principality.’’ He further under- 
took to deposit as security a sum of 30,000 Swiss frances. He last requested 
that his naturalization be promptly completed. 

Only a photostatic copy was available of the original application, but 
it showed that ‘‘the name of the Commune of Mauren and the amounts 
to be paid were added by hand... .’’ Finally, there is next to the ap- 
plication an otherwise blank sheet bearing the signature of the ‘‘ Reigning 
Prince, ‘Franz Josef.’’’ So much for the application for naturalization. 

On October 15, 1939, the Commune of Mauren requested the Princely 
Government to approve the application. A certificate of October 17, 1939, 
evidences the payment of the taxes referred to. On October 20, 1939, 
Nottebohm took an oath of allegiance; that was the date of the certificate 
of nationality, signed on behalf of the Government of the Principality, to 
the effect that Nottebohm was naturalized by Supreme Resolution of the 
Reigning Prince dated October 13, 1939. Since he had obtained a Liechten- 
stein passport, he had no difficulty in getting a Consul General of Guate- 
mala to visa it on December 1, 1939. He returned to Guatemala at the 
beginning of 1940, where he at once resumed his former business activities 
and in particular the management of the firm of Nottebohm Hermanos. 

It is in reliance on the nationality thus conferred that Liechtenstein 
considered itself entitled to seize the Court, and insisted that its claim in 
behalf of Nottebohm, as a national of Liechtenstein, was admissible before 
the Court. The real issue was the admissibility of this claim. The Court 
in its decision treats the formulation of the claim as accurate, subject to 
‘the twofold reservation that, in the first place, what is involved is not 
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recognition for all purposes but merely for the purposes of the admissi- 
bility of the Application, and, secondly, that what is involved is not recog- 
nition by all States but only by Guatemala.’’ 

The Court did not regard certain acts of the Guatemalan authorities as 
being done for them; for instance, the fulfillment of the formalities for his 
registration as an alien in Guatemala City. There was nothing in these 
to show that Guatemala recognized that the naturalization conferred gave 
Liechtenstein a title to the exercise of protection of Nottebohm. Such acts 
covered the period from January 29, 1940, to December 20, 1944. In 
reply to a request for cancellation of the decision to remove his name from 
the Register of Resident Aliens, the Minister of External Affairs of Guate- 
mala merely pointed out that it would serve no purpose, as Nottebohm was 
no longer a resident of Guatemala. 

The Court reviewed the correspondence that was exchanged with Notte- 
bohm, and declared that it could not see any admission by Guatemala of 
the possession by Nottebohm of a nationality, which it clearly disputed in 
its last official communication on this subject, the letter of December 20, 
1944. The Court undertook to deal with the question before it without 
considering that of the validity of Nottebohm’s naturalization according 
to the law of Liechtenstein. The issue before the Court called for a 
decision as to the protection to be accorded by Liechtenstein to a particular 
person. 


. .. To exercise protection, to apply to the Court, is to place one- 
self on the plane of international law. . . . The question to be decided 
is whether that act has the international effect here under consideration. 

. . . In the present case it is necessary to determine whether the 
naturalization conferred on Nottebohm can be successfully invoked 
against Guatemala, whether, as has already been stated, it can be 
relied upon as against that State, so that Liechtenstein is thereby 
entitled to exercise its protection in favour cf Nottebohm against 
Guatemala. 


The Court dealt with a case of dual nationality by way of giving effect 
to the real and effective nationality. To invoke a nationality as against 
another state, or to invoke one of two nationalities which the person claims, 
there must be a correspondence of the nationality with the ‘‘factual situa- 
tion.’’ A similar view is manifested in provisions of the treaties of the 
United States since 1868, such as the Bancroft Treaties, and in the Pan 
American Convention of Rio de Janeiro of August 13, 1906. The require- 
ment that a concordance exist is evidenced by certain provisions of the . 
Convention on Nationality which was adopted at the Conference for the 
Codification of International Law held at The Hague in 1930. The Court 
said: 

According to the practice of States, to arbitral and judicial decisions 
and to the opinions of writers, nationality is a legal bond having as its 
basis a social fact of attachment, a genuine connection of existence, 
interests and sentiments, together with the existence of reciprocal 


rights and duties. It may be said to constitute the juridical expres- 
sion of the fact that the individual upon whom it is conferred, either 
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directly by the law or as the result of an act of the authorities, is in 
fact more closely connected with the population of the State conferring 
nationality than with that of any other State. Conferred by a State, 
it only entitles that State to exercise protection vis-d-vis another State, 
if it constitutes a translation into juridical terms of the individual’s 
connection with the State which has made him its national. 


Naturalization is not a matter to be taken lightly. To seek and to 
obtain it is not something that happens frequently in the life of a 
human being. It involves his breaking of a bond of allegiance and his 
establishment of a new bond of allegiance. It may have far-reaching 
consequences and involve profound changes in the destiny of the 
individual who obtains it. It concerns him personally, and to con- 
sider it only from the point of view of its repercussions with regard 
to his property would be to misunderstand its profound significance. 
In order to appraise its international effect, it is impossible to disre- 
gard the circumstances in which it was conferred, the serious char- 
acter which attaches to it, the real and effective, and not merely the 
verbal preference of the individual seeking it for the country which 
grants it to him. 


The Court considered it unnecessary to point out that the Government 
of Liechtenstein had requested the adjournment of the oral proceedings 
and an opportunity to present further documents, as an example of the 
admissibility of the Application. 

It also pointed out that Nottebohm had been settled in Guatemala for 
thirty-four years, and carried on his activities there. He returned there 
shortly after his naturalization and remained until 1943. 

These facts admit that any bond of attachment was absent between 
Nottebohm and Liechtenstein, and that a strong bond existed between 
him and Guatemala. Naturalization was requested in order to substitute 
for Nottebohm’s status as a national of a belligerent state that of a 
national of a neutral state. There is but a single paragraph in the judg- 
ment which refers to this motive of naturalization. ‘‘Guatemala is under 
no obligation to recognize a nationality granted in such circumstances.’’ 
Henee, it is clear that Liechtenstein was not entitled to offer the protection 
to Nottebohm which it claimed. 

The Court, by eleven votes to three, was of the opinion that the claim was 
inadmissible. 


Votine ProvepurE CONCERNING THE TERRITORY 
oF SoutH-WeEst AFRICA 


On November 23, 1954, the General Assembly adopted the following 
resolution : 


The General Assembly, 

Having accepted, by resolution 449A (V) of 13 December, 1950, 
the advisory opinion of the International Court of Justice of 11 July 
1950 with respect to South-West Africa, 

Having regard, in particular, to the Court’s opinion on the general 
question, namely, ‘‘that South-West Africa is a Territory under the 
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international Mandate assumed by the Union of South Africa on 17 
December 1920,’’ and to the Court’s opinion on question (a), namely, 
‘that the Union of South Africa continues to have the international ob- 
ligations stated in Article 22 of the Covenant of the League of Nations 
and in the Mandate for South-West Africa as well as the obligation 
to transmit petitions from the inhabitants of that Territory, the 
supervisory functions to be exercised by the United Nations, to which 
the annual reports and the petitions are to be submitted, and the 
reference to the Permanent Court of International Justice to be re- 
placed by a reference to the International Court of Justice, in ac- 
cordance with Article 7 of the Mandate and Article 37 of the Statute 
of the Court,’’ 

Having expressed, in resolution 749A (VIII) of 28 November 1953, 
its opinion ‘‘that without United Nations supervision the inhabitants 
of the Territory are deprived of the international supervision en- 
visaged by the Covenant of the League of Nations’’ and its belief 
“‘that it would not fulfil its obligation towards the inhabitants of 
South-West Africa if it were not to assume the supervisory responsi- 
bilities with regard to the Territory of South-West Africa which were 
formerly exercised by the League of Nations,’’ 

Having regard to the opinion of the International Court of Justice 
that ‘‘the degree of supervision to be exercised by the General As- 
sembly should not . . . exceed that which applied under the Mandates 
System, and should conform as far as possible to the procedure 
followed in this respect by the Council of the League of Nations’’ and 
that ‘‘these observations are particularly applicable to annual reports 
and petitions,’’ 

Having adopted, by resolution 844 (IX) of 11 October 1954, a 
special rule F on the voting procedure to be followed by the General 
Assembly in taking decisions on questions relating to reports and 
petitions concerning the Territory of South-West Africa, 

Having adopted this rule in a desire ‘‘to apply, as far as possible, 
and pending the conclusion of an agreement between the United Na- 
tions and the Union of South Africa, the procedure followed in that 
respect by the Council of the League of Nations,’’ 

Considering that some elucidation of the advisory opinion is de- 
sirable, 

Requests the International Court of Justice to give an advisory 
opinion on the following questions: 

(a) Is the following rule on the voting procedure to be followed by 
the General Assembly a correct interpretation of the advisory 
opinion of the International Court of Justice of 11 July 1950: 

‘‘Decisions of the General Assembly on questions relating 
to reports and petitions concerning the Territory of South- 
West Africa shall be regarded as important questions within 


the meaning of Article 18, paragraph 2, of the Charter of the. 


United Nations’’? 

(b) If this interpretation of the advisory opinion of the Court is 
not correct, what voting procedure should be followed by the 
General Assembly in taking decisions on questions relating to 
reports and petitions concerning the Territory of South-West 
Africa? 


This was communicated to the Registrar of the Court with a letter of 


December 2, 1954, filed on December 6, 1954. Notice of the resolution 
was given to the states entitled to appear before the Court, and on De- 
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cember 9th and 16th the Registrar issued a notice to them that the Court 
would be ready to receive their statements on March 15, 1955. 

The governments of the United States of America, the Republic of 
Poland, and India availed themselves of this opportunity to submit written 
statements. The governments of Israel and China referred to statements 
expressed when the question was before the Assembly. The Government 
of Yugoslavia indicated that it was of the opinion that the Advisory 
Opinion of the Court on the question of South-West Africa of July 11, 
1950, had recently exhaustively dealt with this question. The Secretary 
General of the United Nations transmitted documents which were likely 
to throw light on the question, and submitted an introductory note con- 
cerning them. 

The Court set May 10, 1955, as the date for the beginning of the oral 
proceedings, and requested that it be notified by April 15, 1955, of state 
participation; as no state requested to be heard, the Court did not hold a 
public hearing. 

The Court’s Opinion *® begins by quoting a part of the resolution of the 
Assembly, incorrectly referred to as Assembly Resolution of December 23, 
1954. The rule quoted in the request is Rule F, which is set out in Reso- 
lution 844 of the Assembly of October 11, 1954. Rule F is a part of a 
regime established by resolutions of the General Assembly of November 
28, 1953, and of October 11, 1954. The General Assembly Resolution asks 
whether this is a correct interpretation of the Advisory Opinion given 
on July 11, 1950. The Rule prescribes a voting system to be followed by 
the General Assembly. As to the second question, it asks, if this in- 
terpretation of the Advisory Opinion is not correct, what voting procedure 
should be adopted on questions relating to reports and decisions concerning 
the Territory of South-West Africa. 

By a resolution of December 13, 1950, an opinion was adopted by the 
General Assembly as a basis for the supervision of the administration of 
the Territory of South-West Africa. There followed unfruitful negotia- 
tions, but a committee set up by the General Assembly in 1953 prepared 
a report, of which Rule F was established by resolutions of November 28, 
1953, and October 11, 1954. 

The statement used in the committee’s report that ‘‘the degree of super- 
vision to be exercised by the General Assembly should not therefore exceed 
that which applied under the Mandates System’”’ relates to the substantive 
supervision to be exercised, and not to the manner in which the will of the 
Assembly is expressed. Accordingly, it should not be interpreted as 
applying to procedural matters. This degree of supervision should not 
exceed that which was applied under the Mandates System, and it means 
that the General Assembly should not adopt methods or impose conditions 
inconsistent with the terms of the Mandate. Consequently, the Rule does 
not relate to the degree of supervision. It follows that the Rule cannot 


8 [1955] I.C.J. Rep. 67; 49 A.J.I.L. 565 (1955). For other documents relating to the 
ease, see I.C.J. Pleadings, South-West Africa (Voting Procedure). 
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be considered as instituting a greater degree of supervision than that en- 
visaged by the previous Opinion of the Court. 

In the Opinion of 1950, the Court dealt with two kinds of international 
obligations. The first kind related to the administration of the Territory, 
and it corresponds to the sacred trust of civilization referred to in Article 
22 of the Covenant of the League of Nations. 

The second kind of obligations related to the supervision of the adminis- 
tration of the mandated Territory by the League. The Court took into 
account the resolution of the Assembly of the League of Nations of April 
18, 1946, and, in line with the provisions of Articles 10 and 80 of the 
Charter, it recognized that the General Assembly was legally qualified to 
‘fexercise the supervisory functions which had previously been exercised 
by the Council of the League.’’ In marking out the limits, however, the 
Court was under no need to deal with the system of voting. The language 
of the Rule—‘‘the degree of supervision to be exercised by the General 
Assembly should not therefore exceed that which applied under the 
Mandates System’’—must be interpreted as relating to substantive matters. 
It does not include or relate to the system of voting. It is therefore un- 
necessary to deal with the issues raised by these contentions, or to exam- 
ine the extent and scope of the operation of the rule of unanimity under 
the Covenant of the League of Nations. 

The statement is made in the Opinion that the degree of supervision 
**should conform as far as possible to the procedure followed in this re- 
spect by the Council of the League of Nations.’’ This relates to the way 
in which supervision is to be exercised—a matter which is procedural in 
character. ‘‘Thus, both substance and procedure are dealt with in the 
passage in question and both relate to the exercise of supervision.”’ 

The voting system of the General Assembly was not in contemplation 
when the Court used the expression ‘‘as far as possible.’’ ‘‘Taking de- 
cisions by a two-thirds majority vote or by a single majority vote is one of 
the distinguishing features of the General Assembly. ...’’ It is for this 
reason that the voting system of the General Assembly must be considered 
as not included in the procedure. 

It is clear that both in adopting Rule F, and in referring Question (a) 
to the Court, the General Assembly proceeded upon an assumption as to 
the word ‘‘procedure’’ including the voting system, as used in the second 
part of the question. It follows that the General Assembly, in adopting 
a method of reaching decisions on special reports and petitions concerning 
South-West Africa, should base itself exclusively on the Charter. In line - 
with Article 18 of the Charter, the General Assembly has concluded that 
decisions by it on questions arising in the Territory of South-West Africa 
shall be regarded as decisions on important questions to which a two-thirds 
majority should apply. The Court had before it this question, and it 
determined that ‘‘as far as possible’’ the procedure to be followed in 
this respect should be that of the Council of the League of Nations. The 
Court was indicating that, as the General Assembly is very different from 
the Council of the League of Nations, it should follow the procedure ‘‘as far 
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as possible’’ to allow for adjustments and modifications necessitated by legal 
or practical considerations. The General Assembly had Article 18 before it 
as the sole legal basis for its voting system; on that basis Rule F was 
adopted, and in adopting that Rule the General Assembly acted within the 
bounds of legal possibility. There is thus no incompatibility between Rule 
F and the Opinion of 1950. 

For these reasons, the Court was unanimously of the opinion that 


Decisions of the General Assembly on questions relating to reports 
and petitions concerning the Territory of South-West Africa shall be 
regarded as important questions within the meaning of Article 18, 
paragraph 2, of the Charter of the United Nations 


and that the said Rule is a correct interpretation of the Advisory Opinion 
of July 11, 1950. 

In his separate opinion, Judge Basdevant is careful to observe the limits 
that devolve on a judge who expresses a view at variance with that of the 
majority.* In order to reply to the question before the Court, he felt it 
necessary to consider the operative clause of the Opinion given in 1950; 
and he reached the conclusion that this clause would not be a derogation, 
in respect to a decision to be made by the General Assembly with regard 
to reports and petitions concerning the Territory of South-West Africa, 
from the application of Article 18 of the Charter. The Rule refers to that 
article, and it therefore appeared to him to correspond to a correct in- 
terpretation of the Opinion of 1950. 

The resolution of the General Assembly has a strange meaning, when 
it is compared with the resolution adopted by the General Assembly on 
February 12, 1946, on the Report of the League of Nations Committee. 
That resolution started out with the Assembly’s version of its rights; it 
was to examine each proposal, and maintained its freedom ‘‘not to assume 
any particular function or power.’’ Any proposition that it should entail 
would be strictly in line with the United Nations. The International 
Court of Justice is a part of the General Assembly in this respect; and it 
would seem to be bound to pay attention to the course of the United Na- 
tions. There is no particular later judgment which authorizes the Court 
to adopt a particular view of the Permanent Court of International Justice ; 
it can only be concluded that in this respect the Court is not bound by 
what the General Assembly did in 1946. 


QUESTION OF AERIAL INCIDENTS APPLICABLE 
To CERTAIN AIRCRAFT 


It is unquestionable that the Government of the United States made out 
a fair beginner’s case against Czechoslovakia on the aerial incident of 
March 10, 1953, in connection with its Application of March 29, 1955. 
Similarly, it made out a fair beginner’s case against the Soviet Union on 
the aerial incident of October 7, 1952, in its Application of June 2, 1955. 
The difficulty with the cases is that there is no commitment by which 


41955] I.C.J. Rep. 80. 
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Czechoslovakia and the Soviet Union seem to have undertaken to abide 
by the jurisdiction of the Court; apparently they have not seen fit to 
accept the jurisdiction of the Court as applicable. 

In a note of August 18, 1954, addressed to the Czechoslovak Government, 
annexed to the Application of March 29, 1955, the Government of the 
United States made the following statement: 

. . . Since it appears that the Czechoslovak Government has thus 
far not filed with that Court any declaration of acceptance of the 
compulsory jurisdiction of that Court, the United States Government 
invites the Czechoslovak Government to file an appropriate declara- 
tion with that Court or to enter into a Special Agreement by which the 
Court may, in accordance with its Statute and Rules, proceed to a 
determination of the issues of fact and law which have been set forth 
herein; and the Czechoslovak Government is requested to inform the 
United States Government in the reply to the present note of its in- 
tentions with respect to such a declaration or Special Agreement. 

In Annex I to the Application against the Soviet Union, a note addressed 
on September 25, 1954, to the Soviet Minister of Foreign Affairs contains 
a similar statement. 

The Government of the United States admitted in such Applications 
that the Court lacks jurisdiction at the present time; but it seemed to be 
providing for the Court’s extension of its jurisdiction for this case. This 
assumption by the United States has thus far proved gratuitous, in that it 
has yielded no results. The Court has only to state this situation of the 
cases, and will doubtless order them removed from its list. 


UNITED KINGDOM AGAINST ARGENTINA AND CHILE 


On May 4, 1955, the United Kingdom of Great Britain and Northern 
Ireland filed with the Registry of the Court two Applications concerning 
its position in the Antarctic. The first Application was against Argentina, 
and the second against Chile. Argentina and Chile have both encroached 
upon certain territories which are situated south of the 50th parallel of 
south latitude, and which are claimed as being under British sovereignty. 
The Court is requested to declare that the encroachments are contrary to 
international law. 

Argentina and Chile have not accepted the compulsory jurisdiction of 
the Court under Article 36, paragraph 2, of the Statute, nor have they 
accepted the Court’s jurisdiction in the present cases; the Application is 
filed, however, to give them an opportunity to take the necessary steps to 
appear before the Court in accordance with their many enunciations. 


Case of CERTAIN NoRWEGIAN LOANS 


In reliance on Article 36, paragra,4 2, of the Statute of the Interna- 
tional Court of Justice, and the acceptance by Norway of the compulsory 
jurisdiction on November 16, 1946, and by the French Republic on March 
1, 1949, the Government of France instituted an action against the Nor- 
wegian Government on July 6, 1955. 
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In 1896, 1900, 1902, 1903, 1904, and 1905, the Government of Norway 
issued certain housing bonds; on September 27, 1931, Norway suspended 
the convertibility of notes issued in favor of the bondholders. The matter 
has been under discussion between the governments since May, 1953; and 
in reliance on the Serbian Loans Case and Brazilian Loans Case, the Gov- 
ernment of the French Republic decided to institute an action before the 
Court. 

The time limits of this case are not without interest.6 The French Ap- 
plication against the Norwegian Government was filed on July 6, 1955; 
the letter of July 6 also informed the Court that M. André Gros would 
be the Agent of the French Government. The Minister of Foreign Affairs 
of Norway acknowledged receipt of notice of the Application on July 20, 
1955; and by letter of September 7, 1955, he gave notice that M. Sven 
Arntzen, and M. Lars Jorstad, Norwegian Minister at The Netherlands, 
would be the Agents of the Kingdom of Norway. 

The Agents of the two parties expressed their desire to have a three- 
month limit for the Memorial, and a four-month limit for the Counter- 
Memorial; the Court fixed the time limits to expire on December 20, 1955, 
for the submission of the Memorial, and on April 20, 1956, for the sub- 
mission of the Counter-Memorial. For the rest of the procedure, the 
Court reserved its further decision. 


JUDGMENTS OF THE ADMINISTRATIVE TRIBUNAL OF THE 
INTERNATIONAL LABOR ORGANIZATION 


On November 25, 1955, the Executive Board of the United Nations Edu- 
cational, Scientific and Cultural Organization adopted a resolution request- 
ing an Advisory Opinion of the Court. The resolution has to do with cer- 
tain questions of remuneration under contracts made by the Organization 
with certain people. It was transmitted to the Presidency of the Court 


(including the Registry), under date of November 30, 1955. The resolu- 
tion put before the Court the following questions: 


Having regard to the Statute of the Administrative Tribunal of the 
International Labour Organisation ; 

Having regard to the Staff Regulations and Staff Rules of the United 
Nations Educational, Scientific and Cultural Organization, and to 
any other relevant texts; 

Having regard to the contracts of appointment of Messrs. Duberg and 
Leff and Mrs. Wilcox and Mrs. Bernstein: 

I.—Was the Administrative Tribunal competent, under Article IT of 
its Statute, to hear the complaints introduced against the United 
Nations Educational, Scientific and Cultural Organization on 5 
February 1955 by Messrs. Duberg and Leff and Mrs. Wilcox, and 
on 28 June 1955 by Mrs. Bernstein? 

II.—In the case of an affirmative answer to question I: 
(a) Was the Administrative Tribunal competent to determine 
whether the power of the Director-General not to renew fixed-term 
appointments has been exercised for the good of the service and in 
the interest of the Organization? 


5 [1955] 1.C.J. Rep. 124. 
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(b) Was the Administrative Tribunal competent to pronounce on 
the attitude which the Director-General, under the terms of the 
Constitution of the United Nations Educational, Scientific and 
Cultural Organization, ought to maintain in his relations with a 
Member State, particularly as regards the execution of the policy 

of the Government authorities of that Member State? 
III.—In any ease, what is the validity of the decisions given by the 
Administrative Tribunal in its Judgments Nos. 17, 18, 19 and 21? 
It is noted that this resolution calls for attention to the administrative 

rules adopted by the International Labor Organization. 


AMBATIELOS CLAIM 


The Ambatielos Case was decided by the Court on May 19, 1953, in 
which it was held that the United Kingdom had an obligation to Greece 
to arbitrate the claim of Ambatielos under the treaty of November 10, 
1886.° The governments of the United Kingdom and Greece signed an 
agreement on February 24, 1955, regarding the submission to arbitration 
of the Ambatielos Claim." The written proceedings are to consist of a 
Case submitted by the Royal Hellenic Government within four months 
after February 24, 1955, and of a Counter-Case to be submitted by the 
United Kingdom Government within four succeeding months. These time 
limits have now expired, but this program probably precludes the Com- 
mission from completing its work this year. 


Tue New 


On February 10, 1955, the Court inaugurated the new members who had 
been elected by the Assembly of the United Nations in 1954. The oath of 
office was given to Sir Muhammad Zafrulla Khan of Pakistan, as the suc- 
cessor to Sir Benegal Narsing Rau, and to Mr. Hersch Lauterpacht of Eng- 
land, M. Lucio Moreno Quintana of Argentina, and M. Roberto Cérdova of 
Mexico. Two other judges were elected by the Assembly and the Security 
Council—Judge Basdevant and Judge Guerrero—who had previously taken 
the oath of office. 


ELECTION OF OFFICERS 


In February, 1955, the Court proceeded to elect its President and Vice 
President for the years 1955, 1956, and 1957. Mr. Green H. Hackworth 
was elected President of the Court, and M. Abdel Hamid Badawi was 
elected Vice President. 

Mr. Hackworth has been a Judge of the Court since 1946. He had 
reached the age of 72 prior to his election. He is known chiefly as the 
author of a Digest of International Law, 8 volumes (1944). M. Badawi 
has also been a Judge of the Court since 1946. He was about to attain 
the age of 68 years, and he had long been known as one of the foremost 
Egyptians in international law. 


6 [1953] I.C.J. Rep. 10; 47 A.J.I.L. 708 (1953). 
7 (British) Treaty Series, No. 20 (1955). 
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RECENT TREATIES 


Out of the series of treaties mentioned in the latest Yearbook of the 
Court for 1954-1955, there are several which portend an extension of the 
Court’s jurisdiction. In addition to new deposits of instruments by which 
the United Kingdom of Great Britain and Northern Ireland recognized the 
compulsory jurisdiction of the Court, and a similar instrument under which 
the Union of South Africa recognized that jurisdiction, there are declara- 
tions by Germany and Italy pursuant to Article X (VIII) of the Treaty of 
Brussels, of May 17, 1948, in accordance with the Protocol signed at Paris 
on October 23, 1954, and the letters exchanged therewith. 

The Government of the United Kingdom of Great Britain and Northern 
Ireland has undergone certain changes in its attitude toward the com- 
pulsory jurisdiction of the Court under Article 36 in the thirty-four years 
since the text was established. The first declaration of recognition of the 
reciprocal jurisdiction was on September 19, 1929 (ratification deposited 
February 5, 1930). In this devlaration, the recognition was made ‘‘for a 
period of ten years and thereafter until such time as notice may be given 
to terminate the acceptance.’’ It applied to all disputes arising after the 
ratification of the declaration with regard to situations and facts subse- 
quent to the said ratification, other than 


(i) disputes as to which the parties have agreed or shall agree to have 
recourse to some other method of peaceful settlement ; 
(ii) disputes with the Government of any member of the British 
Commonwealth of Nations; 
(iii) disputes with regard to questions which by international law fall 
within the jurisdiction of the United Kingdom. 


There was added a clause concerning the suspension of proceedings before 
the Court, because of submission to the Council of the League of Nations. 
On September 11, 1939, the United Kingdom notified the Secretary General 
that its acceptance of the Optional Clause would not be regarded ‘‘as cover- 
ing disputes arising out of events occurring during the present hostilities.’’ 

By a communication of February 28, 1940, the United Kingdom termi- 
nated the declaration of September 19, 1929. By another communication it 
recognized the Court’s jurisdiction for a period of five years, from Feb- 
ruary 28, 1940, and thereafter until such time as notice might be given to 
terminate the acceptance. The recognition covered the disputes referred to 
in the declaration of September 19, 1929, except, however, ‘‘disputes aris- 
ing out of events occurring at a time when His Majesty’s Government in 
the United Kingdom were involved in hostilities.’’ It was this declaration 
which operated to bring the United Kingdom under the jurisdiction of the 
Court, under paragraph 5 of Article 36 of the Statute of the Court. 

On June 1, 1955, the United Kingdom terminated the declaration of Feb- 
ruary 28, 1940, by a communication addressed to the Secretary General of 
the United Nations. 

On June 2, 1955, the United Kingdom deposited with the Secretary Gen- 
eral of the United Nations the following declaration : 
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I have the honour, by direction of Her Majesty’s Principal Secretary 
of State for Foreign Affairs, to declare on behalf of the Government 
of the United Kingdom of Great Britain and Northern Ireland that 
they accept as compulsory ipso facto and without special convention, 
on condition of reciprocity, the jurisdiction of the International Court 
of Justice, in conformity with paragraph 2 of Article 36 of the Statute 
of the Court, until such time as notice may be given to terminate the 
acceptance, over all disputes arising after the 5th of February, 1930, 
with regard to situations or facts subsequent to the same date, other 
than : 


(i) disputes in regard to which the Parties to the dispute have agreed 
or shall agree to have recourse to some other method of peaceful 
settlement ; 

(ii) disputes with the Government of any other country which is a 
Member of the British Commonwealth of Nations, all of which 
disputes shall be settled in such manner as the Parties have 
agreed or shall agree; 

(iii) disputes with regard to questions which by international law 
fall exclusively within the jurisdiction of the United Kingdom; 

(iv) disputes arising out of events occurring between the 3rd of 
September 1939, and the 2nd of September 1945; 

(v) without prejudice to the operation of sub-paragraph (iv) above, 
disputes arising out of, or having reference to, any hostilities, 
war, state of war, or belligerent or military occupation in which 
the Government of the United Kingdom are or have been in- 
volved; and 

(vi) disputes relating to any matter excluded from compulsory adjudi- 
eation or arbitration under any treaty, convention or other 
international agreement or instrument to which the United 
Kingdom is a party. 

I have, ete. 

(Signed) Pierson Drxon, 
{Permanent Representative of the 
United Kingdom to the United Nations]. 


On October 31, 1955, the United Kingdom withdrew the declaration of 
June 2, 1955; but it did not affect the period expiring on February 13, 
1956, for which the British Government agreed to recognize the jurisdiction 
of the Court for disputes concerning treaties relating to boundaries of 
British Honduras. 

On October 31, 1955, also, the United Kingdom deposited a new declara- 
tion with the Secretary General of the United Nations, which is word for 
word the same as the declaration of June 2, 1955, but with the addition of 
a seventh excepting part. Part (vii) is as follows: 


(vii) disputes in respect of which arbitral or judicial proceedings are 
taking, or have taken place, with any state which, at the date of 
the commencement of the proceedings, had not itself accepted 
the compulsory jurisdiction of the International Court of Justice. 


This seems to be a special provision for taking care of cases which have 
arisen before arbitral tribunals, with states which had not recognized the 
compulsory jurisdiction of the Court. As such, it seems to be a limitation 
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on the compulsory jurisdiction, which might be questioned by the United 
Kingdom. 

At the present time, the British Government is engaged, on behalf of the 
Government of Abu Dhabi and His Highness the Sultan of Muscat, in a 
dispute with the Saudi Arabian Government concerning the sovereignty of 
Buraimi and the boundaries of Abu Dhabi with Saudi Arabia. The dis- 
pute came before a Tribunal at Geneva in September, 1955, and on Sep- 
tember 16, 1955, just as the Tribunal was about to announce decisions on 
certain interim complaints which were reported to favor Saudi Arabia, the 
British judge resigned. There are reported to have been other resigna- 
tions. The Tribunal never had a chance to deal with the merits of the 
dispute. Why that dispute should be lifted from the jurisdiction of the 
Court by the fact that an Arbitral Tribunal went as far as it did, is diffi- 
cult to see. Yet clause (vii) of the British declaration of October 31, 1955, 
seems probably intended to have that effect. 

The history of the South African Union is somewhat different. The Un- 
ion recognized the jurisdiction on September 19, 1929 (ratification, April 
7, 1930). This declaration followed very closely the British declaration 
of September 19, 1929. It lasted for ten years, and thereafter until termi- 
nation. On September 18, 1939, the Union of South Africa notified the 
‘acceptance of the Optional 
Clause as covering disputes arising out of events occurring during the pres- 


Secretary General that it would not regard its 


ent hostilities.’’ By a communication of April 7, 1940, received by the 
Secretary General on April 20, 1940, the Union of South Africa terminated 
its declaration of September 19, 1929. 

On April 7, 1940, also, a declaration was made by the Union of South 
Africa that they recognized the jurisdiction of the Court ‘‘until such time 


as notice may be given to terminate the acceptance.’’ The limitations on 


this acceptance were similar to those in the British declaration, except, how- 


ce 


ever, that it was not to apply to ‘‘disputes arising out of events occurring 
during any period in which the Union of South Africa is engaged in hos- 
tilities as a belligerent.’’ 

3y a communication of September 12, 1955, to the Secretary General 
from the Deputy Permanent Representative of the Union of South Africa 
‘to the United Nations, the Union of South Africa terminated its declaration 
of April 7, 1940. On September 12, 1955, also, a new declaration was made 
by the Union of South Africa. The first two of the British exceptions of 
June 2, 1955, of disputes were copied; the third exception read as follows: 


(iii) disputes with regard to matters which are essentially within the 
jurisdiction of the Government of the Union of South Africa as 
determined by the Government of the Union of South Africa. 


This represents a victory for the United States, as it is one of the few times 
that the power of the United States to determine what matters are within 
the Court’s jurisdiction has been copied. The fourth exception of the 
South African Government was: 
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(iv) disputes arising out of events occurring during any period in 
which the Union of South Africa is engaged in hostilities as a 
belligerent. 


Quite different are the declarations made by two states in accepting 
the jurisdiction of the Court, in aceordance with Article X (VIII) of the 
Treaty of Brussels of May 17, 1948, as modified and supplemented by the 
Protocol signed at Paris on October 23, 1954.8 The declarations were in- 
tended to be such that Germany and Italy might accept the jurisdiction of 
the Court for a limited purpose. 

The declaration of Germany was signed at Bonn on April 18, 1955.® 
It reads as follows: 


On behalf of the Federal Republic of Germany and with reference 
to the decision of the Security Council of October 15th, 1946, I have 
the honour to make the following Declaration: 

With respect to all disputes which may arise between the Federal 
Republic of Germany and a Party or Parties to the Treaty concluded 
at Brussels on May 17th, 1948, as drafted in accordance with the 
Protocol signed at Paris on October 23rd, 1954, the Federal Republic 
of Germany accepts tpso facto and without the need of any special 
agreement for this purpose the jurisdiction of the International Court 
of Justice, in accordance with Article X of the aforesaid Treaty to- 
gether with the exchange of letters of October 23rd, 1954, relating 
thereto. 

This recognition of the jurisdiction of the International Court of 
Justice is granted in accordance with the Charter of the United Na- 
tions and with the terms and subject to the conditions of the Statute 
and the Rules of the Court. The Federal Republic of Germany under- 
takes to comply in good faith with the decisions of the Court and to 
accept all the obligations of a Member of the United Nations under 
Article 94 of the Charter. 

The present Declaration does not apply: 


(a) to disputes in regard to which the Parties have agreed or shall 
agree to have recourse to some other procedure for peaceful 
settlement ; 

(b) to disputes with regard to questions which, by international law, 
fall exclusively within the domestic jurisdiction of States; 

(c) to disputes relating to facts and situations existing prior to 
the date as from which the present Declaration will come into 
effect. 


The principle of reciprocity as regards more extensive reservations 
formulated by the other Parties to the Treaty of Brussels, when making 
declarations accepting the compulsory jurisdiction of the International 
Court of Justice, is hereby safeguarded. 

This Declaraticn will come into effect as from the date of the entry 
into force of the Protocol modifying and supplementing the Treaty of 
Brussels. 

I have, ete. 

(Signed) ADENAUER, 
Federal Chancellor and Federal Minister 
for Foreign Affairs 


8 The text of the amended treaty is given in (British) Treaty Series, No. 39 (1955), 
Cmd. 9498, in an appendix, p. 23. 
9 1.C.J. Yearbook, 1954-1955, p. 217. 
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The declaration of Italy is dated at The Hague, April 18, 1955,’° and 
its text is as follows: 


The undersigned, being duly authorized, declares that the Govern- 
ment of the Italian Republic accepts the jurisdiction of the Inter- 
national Court of Justice in accordance with the Charter of the 
United Nations and with the terms and subject to the conditions of 
the Statute and the Rules of the Court in respect of the disputes 
referred to in Article X of the Treaty of Brussels, as modified and 
supplemented by the Protocol signed at Paris on October 23rd, 1954. 

This Declaration does not apply to: 


(a) disputes in regard to which the Parties have agreed or shall 
agree to have recourse to some other method of peaceful settlement ; 

(6) disputes relating to facts or situations existing prior to the 
date on which the present Declaration will come into effect; 

(c) disputes with regard to questions which, by international law, 
fall exclusively within the domestic jurisdiction. 


This Declaration will come into effect on the entry into force of the 
Treaty of Brussels, as modified and supplemented by the Protocol 
signed at Paris on October 23rd, 1954. 

In accordance with the resolution of the Security Council of the 
United Nations of October 15th, 1946, the Italian Government under- 
takes to comply in good faith with the decisions of the Court and to 
accept all the obligations of a Member of the United Nations under 


Article 94 of the Charter. 
(Signed) GiorGio BENZONI, 


Ambassador of Italy 
to the Netherlands. 
In many respects, these declarations are blazoning of departures, and 
their departures will probably be encountered in the future. 


Note. A Portuguese declaration, under Article 36, paragraph 2, of the 
Statute, was filed with the Secretariat of the United Nations on December 
19, 1955. On December 22, 1955, Portugal filed an Application instituting 
proceedings against the Indian Government on the Right of Passage 
through Indian territory. 


10 Ibid., pp. 217-218. 


THE INTER-AMERICAN REGIONAL SYSTEM: 
FIFTY YEARS OF PROGRESS 


By Cuarues G. FENWICK 


Department of International Law, Pan American Union 


So great has been the progress of the inter-American regional system 
over the past fifty years that it is difficult for a later generation to under- 
stand how hesitant and faltering the statesmen of an earlier day could have 
been in their approach to problems for which we have now found, if not the 
solution, at least the basis upon which to construct a solution. States were 
sovereign then, and sovereignty, as the term was practically applied, meant 
that states were not so much above the law but rather outside its scope in 
respect to the fundamental and recurrent issue of the defense of national 
interests. In the limited field in which its rules operated, international law 
was ‘‘law’’ in as real a sense as law was within the boundaries of the na- 
tional state. But the area of its operation was sharply restricted: inter- 
national law could not restrain the conduct of a state when, in its own 
judgment of a particular situation, its vital interests were at stake; and it 
could not restrain the resort to force to protect those interests when the 
power was at hand to take measures of self-help. The present conception 
of mutual defense, of the collective responsibility of the whole community 
of states for the protection of each of its members against acts of aggression 
was simply outside the scope of international law—so far outside its scope, 
indeed, that an international conference met at The Hague in 1899, and a 
still larger one at The Hague in 1907, and no reference may be found in 
the proceedings of either conference to what is considered today as the 
basic principle of international law. 

Arbitration was then the sole hope of statesmen who sought to promote 
the peaceful relations of states. If nations could be led to agree to arbi- 
trate their legal disputes within the existing scope of international law, then 
little by little they might go on to arbitrate their more important disputes, 
and armaments would come to be limited by the simple fact that arbitration 
had replaced the need to resort to force. Any direct attack upon the right 
of a sovereign state to use force to protect its vital national interests was 
recognized to be out of the question. But even sovereign nations might 
come to see that agreements to arbitrate justiciable disputes were a rational 
development of modern civilization. That much gained, further advances 
might be made in due time. 

Such was the legal atmosphere in which the inter-American regional 
system first took shape. That the United States should interpret the 
Monroe Doctrine unilaterally, that is, according to its own judgment of its 
national interests, was taken for granted. Of course, it was going too far 
for Secretary Olney to assert in 1895 that the United States was supreme 


18 
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in this Hemisphere and that its fiat was law on the subjects to which it con- 
fined its interposition. But that was a transient affair, and it was not to 
be taken as throwing any doubt upon the legality of President Roosevelt’s 
declaration of 1904 extending the Monroe Doctrine to justify the exercise 
of an ‘‘international police power’’ when conditions of chronic disorder 
in the Caribbean called for ‘‘intervention by some civilized nation.’’ 
Whether it was expedient for the United States to take such a position was 
another question; and, as was to be expected, there were American States 
which thought that it was not. But international law looked on with in- 
difference: the fundamental law of self-defense was at issue, and each state 
must be allowed to be the judge of that for itself, so long as it did not en- 
croach upon the rights of other states which might be in a position to con- 
test the unilateral action being taken. 

Two International Conferences of American States had met when the 
year 1906 opened, and a third was about to be held. But the legal rela- 
tions of the American States stood as they had been defined at the First 
Conference. The new International Union of American Republics formed 
in 1890 was still a ‘‘union’’ in the sense of that day, that is, a group of 
states co-operating for a specific object, not an organization with broad ob- 
jectives such as the term ‘‘union’’ might imply today. The promotion of 
commerce was the chief purpose of the International Union, and to that end 
it created a Commercial Bureau for the collection and dissemination of com- 
mercial information.? So little significance was attached to the establish- 
ment of the International Union as a political organization that by the year 
1910 the Commercial Bureau was the center of attention, and it was given 
the new name of ‘‘ Pan American Union”’ and identified in the public mind 
with the parent organization itself. 

But if the primary purpose of the Union was the collection and distribu- 
tion of commercial information, it was inevitable that at a formal gathering 
of the American States the discussions should go beyond the range of their 
commercial relations. Even at the First Conference of 1890 the recom- 
mendations went beyond the special interests assigned to the Union and to 
its Commercial Bureau. Two recommendations dealt with the ratification 
of the treaties of private international law and of extradition adopted at 
the Montevideo Congress of 1888;* another declared that the principle of 
conquest should not be recognized under American public law; another 
dealt with claims and diplomatic intervention; and another with the navi- 
gation of rivers.. More important than these recommendations, however, 
was the Plan of Arbitration proposed by the Conference, in accordance 
with which a uniform treaty was to be concluded adopting arbitration as a 
principle of American international law and making it obligatory in all 


1 The first, 1889-1890, was held in Washington; the second, 1901-1902, in Mexico City; 
the third, 1906, in Rio de Janeiro. International Conferences of American States, Vol. I, 
pp. 3, 51, 113. 2 Ibid., p. 36. 

8 Ibid., pp. 172, 176; see 5 A.J.I.L. Supp. 7 (1911). 
4 Int. Conf. of Am. States, Vol. I, pp. 14, 40. 
5 Ibid., pp. 44 ff. 
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cases except those which a state might believe would imperil its independ- 
ence. So also at the Second International Conference of American States 
in 1901-1902, the recommendations went beyond the scope originally as- 
signed to the Union, including the problem of codes o! international law, a 
treaty for the extradition of criminals, a convention on the rights of aliens, 
a new treaty on compulsory arbitration, and a treaty of arbitration for pe- 
cuniary claims.’ 

Thus by the year 1906 the inter-American regional system was already 
taking shape and the original International Union of American Republics 
of 1890 was losing its specialized character and becoming an organization 
with objectives representing the new needs of the inter-American commu- 
nity. No one was concerned to hold the Union to its original purposes; and 
no one objected four years later to giving wider functions to the Commer- 
cial Bureau and designating it as the ‘‘Pan American Union,’’® as if to 
make clear that the earlier name no longer represented its new activities. 
But political functions were still withheld, and the Union of American Re- 
publics was completely unprepared to meet the challenge of the first 
World War. The Fifth Conference that was to have met in November, 
1914, was postponed, on the assumption that once a war had broken out 
there was nothing to do but watch its course until it terminated one way 
or the other. Each state was left to look after its own neutral interests and 
to take such action as it believed best when its neutral rights were violated 
by, the belligerents. 

On the very eve of the war, however, a plan was under way that might 
have transformed the inter-American system and prepared the ground for 
an inter-American regional security group functioning independently of the 
Covenant of the League of Nations adopted at the close of the war. Acting 
in response to proposals from various quarters, President Wilson took under 
consideration the plan of a ‘‘Pan American Pact’’ which was to contain, 
as its leading article, ‘‘mutual guaranties of political independence under 
republican form of government and mutual guaranties of territorial in- 
tegrity.’’ The plan, although formally proposed to the Ambassadors of 
Argentina, Brazil, and Chile, got lost in the diplomatic conflicts of the times 
and was only revived in the form of Article X of the Covenant of the 
League of Nations.® J 

he ratification of the Treaty of Versailles by eleven of the American 
States and the prompt accession of six others had no appreciable effect upon 
the development of the inter-American regional system. A small number 
of the ratifying states apparently became members of the League of Nations 
as a means of offsetting the preponderant power of the United States; others 
looked upon the League as an effective means of promoting the general 
peace in accordance with traditional inter-American principles. A few, 
particularly Brazil and some of the Central American States, openly ex- 
pressed their regret at the failure of the United States to ratify the treaty.*° 

6 Ibid., p. 40. 7 Ibid., pp. €9, 83, 90, 100, 104. 

8 Ibid., pp. 172, 176. 

® Bemis, Latin American Policy of the United States, pp. 194 ff. 

10 Kelchner, Latin American Relations with the League of Nations, passim. 
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But neither at the Conference at Santiago in 1923 nor at the Conference at 
Havana of 1928 did the existence of the international organization enter 
directly into the discussions of the regional one. The standing obstacle to 
closer co-operation was rather the reaffirmation by Secretary Hughes of the 
unilateral character of the Monroe Doctrine and the successive interven- 
tions of the United States in Central America and in the Caribbean.™ 
Until those two factors were removed, progress along other lines could be 
no more than perfunctory. / 

The turn of the tide came at Buenos Aires in 1936. The Conference at 
Montevideo in 1933 had at last been able to get the United States to accept 
the principle of non-intervention.’* The acceptance was, indeed, in quali- 
fied form, namely, that full acceptance must await further interpretations 
and definitions. But that was a first step, and the way was now open to 
substitute the principle of consultation for that of unilateral action by the 
United States in cases arising under the Monroe Doctrine. The Convention 
for the Maintenance, Preservation and Reestablishment of Peace, by which 
this was effected, was loosely drawn, being no more than an agreement of 
the parties, in the event of a threat to the peace, to consult individually in 
order to determine whether to consult collectively, in order then to decide 
what form of ‘‘ peaceful cooperation’’ might be adopted under the circum- 
stances; and the same agreement to seek ‘‘a method of peaceful collabora- 
tion’’ was applied to a war between two American States and to an inter- 
national war outside America.” 

But however loosely the Convention of 1936 was drawn, it brought about 
a fundamental change in the relations of the American States. From then 
on, the principle of equality was given a new meaning: it had been applied 
hitherto at conferences at which matters of minor economic and social im- 
portance had been discussed ; it was now to be applied to questions of com- 
mon defense, to questions of a political character which had hitherto been 
excluded from consideration. Two years later, when war was already on 
the horizon in Europe, the ‘‘ Declaration of Lima’’ defined more specifically 
the circumstances under which consultation was to take place and estab- 
lished the Meeting of Foreign Ministers as the procedure of consultation. 
The mere agreement of 1936 to consult in the event of a threat to the peace 
now became a proclamation of ‘‘common concern’’ of the American States, 
accompanied by a ‘‘determination to make effective their solidarity, co- 
ordinating their respective sovereign wills by means of the procedure of 
consultation.’’ The phrasing of the obligation was still vague, but it con- 
tained an element of mutual defense lacking in the Convention of 1936. At 
the same time the procedure of consultation was, by a separate resolution, 
to be applied to ‘‘any economic, cultural or other question’’ which, by rea- 


11 Perkins, Hands Off, pp. 334 ff. 

12 Convention on Rights and Duties of States, Art. 8. International Conferences of 
American States, Vol. II, p. 121; 28 A.J.I.L. Supp. 75 (1934). 

18 Convention for the Maintenance, Preservation and Reestablishment of Peace, Int. 
Conf. of Am. States, Vol. II, p. 188; 31 A.J.I.L. Supp. 53 (1937). 

14 Declaration of Lima, Int. Conf. of Am. States, Vol. II, p. 308; 34 A.J.I.L. Supp. 199 
(1940). 
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son of its importance, might justify the procedure and in which the Ameri- 
ean States might have a common interest.*® 

Less than a year later war had broken out in Europe and the principle 
of continental solidarity, made effective through consultation, was now to 
be put to the test. In September, 1939, the Foreign Ministers of the 
twenty-one American States met in Panama and promptly proclaimed a 
General Declaration of Neutrality of the American Republics, setting forth 
the ‘‘standards of conduct’’ they proposed to observe as neutrals and an- 
nouncing their intention to ‘‘maintain close contact’’ with the object of 
maintaining a uniform defense of their neutral rights.2%° A separate reso- 
lution, the Declaration of Panama, established a ‘‘security zone’’ including 
all the normal maritime routes of communication and trade between the 
countries of America.‘’ This second resolution was a distinct challenge to 
the belligerents; and while it was believed to be justified by the special 
circumstances of the war, particularly the attacks upon merchant shipping 
by submarines, it demonstrated a new attitude on the part of the American 
States for the collective defense of their neutral interests. 

Again, less than a year later,“in July, 1940, a new test of continental 
solidarity was presented by the sweeping victories of the Nazi armies and 
the resulting threat to the peace of the Western Hemisphere from the pos- 
sible annexation by Germany of the possessions of Great Britain, France 
and Holland in the Caribbean. The Foreign Ministers again held a Meet- 
ing of Consultation, this time in Havana, where two resolutions of out- 
standing importance were adopted: the one a declaration of mutual de- 
fense to the effect that any attack by a non-American state against the ter- 
ritory or sovereignty of an American State would be considered as an act 
of aggression against all,** and the second a declaration that as a measure 
of continental security a provisional administration might be set up by the 
American States to prevent the European territorial possessions from being 
converted into ‘‘strategic centers of aggression’’ against them.’® Both 
resolutions represented the taking of a grave risk lest a victorious Germany, 
as the conditions of the moment seemed to indicate, might undertake to 
punish the act of defiance. At the same time the resolutions represented 
a degree of confidence in the United States such as could hardly have been 
believed possible at the Havana Conference twelve years earlier.V 

The resolution of mutual defense taken at Havana in 1940 was soon to 
be put to the test. The attack upon the United States at Pearl Harbor was 
followed immediately by a call for a consultative meeting of Foreign Min- 


15 Improvement in the Procedure of Consultation, Int. Conf. of Am. States, Vol. II, 
p. 307; 34 A.J.I.L. Supp. 199 (1940). 

16 General Declaration of Neutrality of the American Republics, Int. Conf. of Am. 
States, Vol. II, p. 326; 34 A.J.I.L. Supp. 9 (1940). 

17 Int. Conf. of Am. States, Vol. II, p. 334; 34 A.J.I.L. Supp. 17 (1940). 

18 Reciprocal Assistance and Cooperation for the Defense of the Nations of the Amer- 
icas, Int. Conf. of Am. States, Vol. II, p. 360; 35 A.J.I.L. Supp. 15 (1941). 

19 Act of Habana Concerning the Provisional Administration of European Colonies and 
Possessions in the Americas, Int. Conf. of Am. States, Vol. II, p. 364; 35 A.J.I.L. Supp. 
18 (1941). 
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isters; and a month later, in January, 1942, at Rio de Janeiro, resolutions 
were taken recommending the breaking of diplomatic relations with the 
Axis Powers and making provision for the control of the subversive activi- 
ties of aliens wko might be in sympathy with the Axis Powers.” Perhaps 
it was too much to expect that the attack upon the United States should 
have been followed by declarations of war by all of the American States. 
The sense of continental solidarity created by the procedure of consultation 
adopted in 1936 had not had time to develop to that extent, apart from the 
fact that a number of the Latin American States had internal problems 
which made it difficult to take immediate action. Even the resolution rec- 
ommending the breaking of relations had to be qualified by permitting it 
to be done ‘‘in conformity with the position and circumstances obtaining 
in each country in the existing continental conflict.’’ But the fact that 
only two of the states failed to break relations promptly and as many as 
nine declared war immediately, demonstrates the degree to which continen- 
tal solidarity had taken hold. By the close of the war all of the American 
States had become parties to the conflict, Argentina joining the ranks on 
March 27, 1945, just in time to take part in the San Francisco Conference. 

What might be called the definitive test of the strength of the new inter- 
American regional system created by the procedure of consultation adopted 
at Buenos Aires came with the Dumbarton Oaks Proposals. The American 
States had, at Rio de Janeiro in 1942, recognized the need of planning for 
the postwar world, and the Juridical Committee of Rio de Janeiro had been 
entrusted with the task of making recommendations relative to international 
organization and international security.** But by a strange oversight no 
Latin American state was invited to take part in the Dumbarton Oaks dis- 
cussions, not even Brazil, which had opened up its territory to Allied air- 
fields from which the transport of troops to Africa was being effected. The 
result was that the Latin American states became alarmed lest the powers 
to be given to the Security Council of the United Nations, combined with 
the proposed veto power to be given to the permanent members of the 
Council, might have the effect of subordinating their regional system to the 
new world organization. It was proposed, therefore, that a special confer- 
ence of the American States should be held at Mexico City in advance of 
the meeting at San Francisco for the purpose of considering ‘‘the partici- 
pation of American States in the future world organization, and the fur- 
ther measures that should be taken to strengthen the inter-American system 
and the economic solidarity of the Continent.’’ * 

The Conference at Mexico City opened on February 21, 1945, and in a 
brief period of two weeks it set the direction of the new inter-American re- 
gional system. The Secretary of State of the United States forestalled the 
fears of a number of the delegates by announcing that ‘‘The United States 

20 Pan American Union, Congress and Conference Series, No. 36, p. 32; 36 A.J.I.L. 
Supp. 62 (1942). 

21 Pan American Union, Congress and Conference Series, No. 36, p. 52; 36 A.J.I.L. 
Supp. 85 (1942). 

22 Inter-American Conference on Problems of War and Peace, February 21—March 8, 
1945 (Pan American Union, Congress and Conference Series, No. 47), p. 1. 
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Government believes that the stronger we can make the inter-American sys- 
tem in its own sphere of activity the stronger the world organization will 
be.’’?® The Mexican Delegation, among others, was insistent in declaring 
that there could be no hope of a successful political organization unless 
corresponding action were taken in meeting the problem of economic and 
social security essential to a permanent peace. 

‘ Foremost among the resolutions taken was the Act of Chapultepec, set- 
ting forth the fundamental principles which the American States regarded 
as having been ‘‘incorporated in their international law, since 1890,’’ re- 
newing the principle declared at Havana in 1940 that an attack upon one 
was to be considered as an act of aggression against all, and recommending 
that at the close of the war a treaty should be concluded establishing the 
procedures by which acts of aggression could be met. The declaration and 
the recommendation were described as constituting ‘‘a regional arrange- 
ment’’ for dealing with such matters relating to peace and security as were 
‘‘appropriate for regional action in this Hemisphere.’’ * 

Accompanying the Act of Chapultepec was a resolution looking to the 
improvement and strengthening of the inter-American system and describ- 
ing in detail the lines along which a draft charter was to be prepared by 
the Governing Board of the Pan American Union.** The system, it was de- 
clared, should maintain the closest relations with the proposed general in- 
ternational organization and assume responsibilities in harmony with the 
principles and purposes of the general organization. But in order to make 
more definite the relation of the inter-American system to the proposed gen- 
eral organization a special resolution was adopted declaring that while the 
American Republics were determined ‘‘to cooperate with other peace-loving 
nations in the establishment of a General International Organization,’’ and 
while they considered that the Dumbarton Oaks Proposals constituted a 
basis for and a valuable contribution to the establishment of such an or- 
ganization, nevertheless they felt it desirable that the states which had 
formulated the Proposals and the others invited to the Conference should 
take into consideration certain points upon which the American Republics 
were in agreement, noting in particular the ideal of ‘‘universality,’’ the 
enlargement of the powers of the General Assembly, the extension of the 
jurisdiction of the International Court of Justice, the creation of an agency 
for the promotion of intellectual and moral co-operation among nations, 
and an adequate representation of Latin America on the Security Council.?" 

‘Thus armed as it were, but far from being in a resentful mood, the dele- 
gates of the Latin American states proceeded to San Francisco, where, with 
the help of Senator Vandenberg, they succeeded in securing the adoption 
of Article 51 of the United Nations Charter.** The wording of the article 


28 Tbid., p. 6. 24 Ibid., p. 5. 

25 Tbid., p. 30; 39 A.J.I.L. Supp. 108 (1945). 

2¢ Inter-Am. Conf. on Problems of War and Peace, 1945, op. cit., p. 33. 

27 Ibid., p. 53. 

28 Charter of the U.N. Report of the Secretary of State (Dept. of State Publication 
No. 2349), p. 107. 
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left open a number of conflicting interpretations, but taken as a whole it 
clearly gave to the American States the right to adopt a system of inter- 
American collective security which could function in those cases where the 
failure of the Security Council to act, whether due to a veto or to other ob- 
stacles, might defeat regional action under the resolutions taken at Havana 
and Mexico City. At the same time, although the item was of much less 
consequence, the insistence of the Latin American states led to the insertion 
in Article 52 of the Charter of a new provision to the effect that members 
of a regional group were to make every effort to bring about the pacific 
settlement of local disputes by the regional group before referring them to 
the Security Council, which was then followed by the provision of the Dum- 
barton Oaks Proposals that the Security Council was to encourage resort 
to the regional procedures.’ How far the provisions of this article are 
weakened by the reservation that they in no way impair the application 
of Articles 34 and 35 of the Charter remains as yet undetermined.” 

“The ground was now laid for carrying out the recommendation of the 
Conference at Mexico City that the provisions of the Act of Chapultepec 
be incorporated in treaty form, and after some delay a special conference 
met at Quitandinha (Petropolis), Brazil, on August 15, 1947. The Inter- 
American Treaty of Reciprocal Assistance, signed on September 2 at the 
close of the conference, reaffirms the ‘‘principles of inter-American solidar- 
ity and cooperation’’ set forth in the Act of Chapultepec and declares its 
purpose to be ‘‘to provide for effective reciprocal assistance to meet armed 
attacks against any American State, and in order to deal with threats of 
aggression against any of them.’’ 3? 

Articles 3 and 6 contain the principal obligations of the treaty, the former 
dealing with armed attacks against an American State and the latter with 
acts of aggression short of an armed attack. In the case of an armed attack 
the obligation is specific and definite: Each of the contracting parties under- 
takes to assist in meeting the attack in the exercise of the inherent right of 
individual or collective self-defense recognized by Article 51 of the Charter 
of the United Nations, taking such immediate measures as it may individ- 
ually determine to be called for by its obligation of reciprocal defense. In 
the meantime the ‘‘Organ of Consultation,’’ as the consultative body of 
Foreign Ministers is designated, is to meet without delay to agree upon the 
measures of a collective character called for by the situation. The obliga- 
tions incurred by Article 3 are thus both individual and collective; and in 
that respect they go beyond the provisions of the United Nations Charter, 
which make the application of collective security dependent upon a deci- 
sion of the Council. 

The obligations of Article 6 are much vaguer, both in respect to the con- 
ditions calling for reciprocal assistance and in respect to the measures to 


29 For an analysis of the Charter of the United Nations in relation to the inter- 
American regional system, see Inter-American Conference ‘or the Maintenance of Peace 
and Security, 1947, Report on the Results of the Conference (Pan American Union, Con- 
gress and Conference Series, No. 53), pp. 14 ff. 

80 Tbid., p. 61; 43 A.J.I.L. Supp. 53 (1949). 


26 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 50 


be taken when a case arises. Three conditions are set forth: a case of ag- 
gression which is not an armed attack, an extra-continental or intra-conti- 
nental conflict, or any other fact or situation that might endanger the peace. 
But in each case the inviolability of the territory or the sovereignty or 
political independence of the American state must be affected. Should 
such a case arise, the Organ of Consultation is to meet immediately to agree 
upon the measures to be taken for the common defense. Since there is no 
armed attack involved, and therefore less urgency than in the cases arising 
under Article 3, no provision is made for action by the individual state. 
The call for the meeting is to be made by the Council of the Organization 
upon the request of any member which may believe that the terms of Ar- 
ticle 6 are applicable to its case. 

But vague as are the terms of Article 6 they have in fact proved to be 
just the sort of procedure needed to meet inter-American controversies for 
which the traditional bilateral procedures of investigation, arbitration and 
judicial settlement were inadequate. The practical effect of the article has 
been to create a court of summary jurisdiction, able to act promptly and 
to take decisions without delay and without the obstruction of a veto by 
the United States or any other member of the regional group. Decisions 
of the Organ of Consultation are taken by a two-thirds vote of the states 
which have ratified the treaty, excluding the vote of the parties directly 
interested in the case. This two-thirds rule is, however, subject to an ex- 
ception that, although bound in respect to the other sanctions set forth in 
the treaty, no state shall be required to use armed force without its consent. 
But this exception is in no degree the equivalent of a veto, since the other 
parties to the treaty remain free to proceed on their own account. 

Having given definitive form to their system of regional security the 
American States were now ready to give similar treaty form to the organi- 
zation which, although still bearing the name of Union of American Repub- 
lies, had in fact extended its activities at successive conferences until it 
bore little resemblance to the association ‘‘for the prompt collection and 
distribution of commercial information,’’ first formed in 1890. Acting in 
pursuance of the resolution taken at the Conference at Mexico City in 1945, 
the Governing Board of the Pan American Union appointed a special com- 
mittee to prepare an ‘‘Organic Pact’’ (Pacto Constitutivo), as it was called, 
covering the matters set forth in the resolution. The Organic Pact was 
duly submitted to the Conference at Bogota in 1948, and after due revision 
by the Conference it became the Charter of the Organization of American 
States.*t) 

Elaborate as are the provisions of the Charter, they made fewer substan- 
tial changes in the inter-American system than the form of the document 
might appear to indicate. Rather the Charter represents an attempt to 
co-ordinate the system that had developed over more than half a century, 
to clarify the principles upon which it was based, to improve the machinery 
through which it functioned and to define more carefully the relations of 
one organ to another. The opening statement of ‘‘purposes’’ is followed 


31 Pan American Union, Law and Treaty Series, No. 23; 46 A.J.I.L. Supp 43 (1952). 
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by a chapter on ‘‘principles,’’ which in turn is followed by a recital of 
‘‘fundamental rights and duties of states,’’ all three constituting what 
might be described as ‘‘ American International Law,’’ to use the phrase 
made familiar many years ago by the Chilean jurist, Alejandro Alvarez. 
Subsequent chapters distinguish between the functions of the Conference 
as the ‘‘supreme organ’’ of the new Organization, deciding ‘‘the general 
action and policy’’ of the Organization and the character of its subsidiary 
organs, and the Meeting of Consultation of Ministers of Foreign Affairs 
which is called to consider problems of an urgent nature and which serves 
as the Organ of Consultation under the Rio Treaty. The former Govern- 
ing Board of the Pan American Union was given the new name of the Coun- 
cil of the Organization and was assigned a wide range of executive and ad- 
ministrative functions. Three technical organs were created to advise the 
Council on economic and social, juridical, and cultural matters. The exist- 
ing Pan American Union was continued as the General Secretariat of the 
Organization, retaining its traditional name in spite of its incompatibility 
with the functions of a secretariat. Lastly, provision was made for the in- 
corporation into the new Organization of those ‘‘specialized organizations’’ 
established by multilateral agreements for the promotion of specific mat- 
ters, such as the Pan American Sanitary Organization. 

By a separate resolution of the Bogota Conference, provision was made 
that, pending the ratification of the Charter, the agencies that had hitherto 
functioned as organs of the Union of American Republics should adopt the 
nomenclature and enter upon the activities established in the Charter.*? 
So smoothly did the transition from the Union of American Republics to 
the Organization of American States take place that when, on December 13, 
1951, the Charter entered into effect by the ratification of two-thirds of the 
members, no one was conscious that the old order had given place to the 
new; and the states that had not as yet ratified the Charter continued to 
sit and vote precisely as if their ratification had been completed. 

/What was to be the relation of the new Organization of American States 
to the United Nations?“ The problem haa already been solved in part at 
San Francisco by the provisions relating to regional agencies and ar- 
rangements. ~ Article I of the Charter of the Organization proclaims that, 
‘*Within the United Nations, the Organization of American States is a re- 
gional agency.’’ Doubtless the delegates at Bogota were too generous in 
describing their organization as an ‘‘agency’’ of the United Nations, for 
in fact it is an agency only in the limited field described in Articles 34 and 
35 and Articles 51-54 of the United Nations Charter. The use of the terms 
was apparently due to the fact that the delegates were anxious not to have 
it appear that they were setting up a rival body whose decisions in security 
matters might conflict with those of the Security Council of the United 
Nations. As a matter of fact the Organization of American States oper- 
ates with complete freedom in all other respects than those involving secu- 
rity matters; and while provision is made for collaboration with the United 


82 Final Act of the Ninth International Conference of American States (Pan Ameri- 
can Union, Congress and Conference Series, No. 65), p. 52. 
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Nations, it is a collaboration that does not involve any degree of subordi- 
nation or agency. “ 

The eight years that have passed since the adoption of the Bogoté Char- 
ter have been years of unparalleled growth and development in the four 
fields of activity embraced by the Charter—juridical, economic, social and 
cultural. The growth and development have, indeed, been in part due to 
the application of the Rio Treaty of 1947; and it may fairly be said that 
the maintenance of peace and security, through the machinery of the treaty, 
has made possible much of the progress of the Organization in its four 
fields of constructive activity. The threat of war has a paralyzing effect 
upon co-operation. The assurance that protection can be had from the re- 
gional group if national forces are inadequate for defense enables a gov- 
ernment to spend its income more freely than otherwise upon projects 
looking to the general objective of a higher standard of living. 

The successful application of the provisions of the Rio Treaty has on its 
part been partly due to the new confidence in the United States that has 
resulted from the system of consultation established in 1936. Preponder- 
ant as are the military forces of the United States, greater in fact than those 
of all the other members of the regional group combined, the system of col- 
lective security can be maintained as long as the United States can be 
trusted to keep its word, that is, to respect the principle of equality and 
to use its forces only in response to a decision of the regional group taken 
in accordance with the specific obligations of the Rio Treaty. Here the 
rule of good faith is the cornerstone of the edifice ; and the confidence based 
upon that rule has made possible an effective system of security in spite of 
conditions that appear to run counter to it. 

An interesting development of the system of collective security has been 
the assumption by the Council of the Organization of the functions of the 
Organ of Consultation when a request is made by a member state for a 
Meeting of Consultation under the terms of Article 6 of the Rio Treaty. 
By the terms of the treaty requests for a meeting of consultation may be 
made by any party to the treaty when it believes that a situation has arisen 
to which the terms of the treaty are applicable. The request is addressed 
to the Council of the Organization, which decides by majority vote whether 
the request is justified.** Knowing the time it would take for the Foreign 
Ministers to assemble, the delegates to the Rio Conference made provision 
that the Council of the Organization, which decides whether a request for 
a meeting of consultation is justified by the circumstances, should be able 
to act provisionally as an organ of consultation until the Meeting of Foreign 
Ministers could be held. The result has been that in the four cases in 
which a request has been made for a meeting and has been granted, the 
Council has been able to settle the dispute without the necessity of an ac- 
tual Meeting of the Foreign Ministers. In fact on three of the four occa- 
sions the Council, in calling the meeting, failed to fix a time and a place 
for it; and later, when a solution for the alleged act of aggression had been 
found, the Meeting of Foreign Ministers was called off without so much as 
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a formal apology for summoning them to a meeting and then canceling it 
without consultation.** 

Accompanying the above procedure, applicable to cases in which there is 
an alleged act of aggression, is a special procedure which has been found 
convenient for disputes of lesser urgency. There are, indeed, a variety of 
bilateral treaties making provision for all of the standard procedures of 
peaceful settlement. What is needed in most cases is some form of ma- 
chinery to set the particular procedure in motion. In 1940 the Meeting of 
Foreign Ministers at Havana adopted a resolution which has come to serve 
as a supplement to bilateral procedures in the form of the organization of 
a committee which was assigned the duty of ‘‘keeping constant vigilance to 
insure that states between which any dispute exists or may arise, of any 
nature whatsoever, may solve it as quickly as possible’’; and to that end 
the committee was authorized to suggest measures and steps which might 
be conducive to a settlement.** While the committee, now known as the 
**Inter-American Peace Committee,’’ can only act with the approval of 
both of the parties to the controversy, it has in fact succeeded in finding a 
solution for a number of disputes, and the record of its accomplishments 
indicates that it fills a gap between collective and bilateral procedures. The 
fact that the Peace Committee, although not a committee of the Council of 
the Organization, is actually composed of members of the Council has, of 
course, undoubtedly given to it an authority it would hardly have possessed 
otherwise. 

It is difficult to compress within a few paragraphs the wide range of ac- 
tivities of the Organization of American States in the four fields into which 
its work is divided. In the general field of international law the Inter- 
American Council of Jurists has replaced the former International Com- 
mission of American Jurists which last met at Rio de Janeiro in 1927. The 
new Council of Jurists is assigned by the Charter the duty of serving as an 
advisory body on juridical matters, of promoting the development and 
codification of public and private international law, and of studying the 
possibility of attaining uniformity in the legislation of the various Ameri- 
can countries, insofar as that may appear desirable.** The Council has 
as its permanent technical committee the Inter-American Juridical Com- 
mittee, created in 1942 as successor of the former Inter-American Neu- 
trality Committee; and in pursuance of a plan of work adopted at the 
first meeting of the Council of Jurists at Rio de Janeiro in 1950,°" the 
Juridical Committee has submitted a number of technical studies, among 
others a draft Convention on Territorial Waters and Related Questions, 
a draft Convention on Nationality and the Status of Stateless Persons, a 
draft project on Recognition of De Facto Governments, a project on 

84 The documents of the four cases may be found in Aplicaciones del Tratado Inter- 
americano de Asistencia Reciproca, 1948-1955 (Pan American Union, 1955). Obviously, 
of course, the members of the Council are in close touch with their governments in taking 
such decisions. 

85 Second Report of the Inter-American Peace Committee (Pan American Union, 1954). 


86 Charter, Arts. 67-72. 
87 Final Act, p. 17 (Pan American Union, 1950). 
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Regimen of Asylees, Exiles and Refugees, two drafts on the Possibility of 
Revision of the Bustamante Code of Private International Law, a draft 
Uniform Law on the International Sale of Personal Property, and a report 
on Uniformity of Legislation on International Co-operation in Judicial 
Procedures.*® 

On its part the Inter-American Council of Jurists, in addition to com- 
menting upon and revising the reports of the Juridical Committee, pre- 
pared two draft conventions, one on the Regimen of Political Exiles, 
Asylees and Refugees and the other on Diplomatic Asylum,°** which, after 
revision by a committee of the Conference at Caracas in 1954, were signed 
at the close of the Conference.*® 

In the fields of economic and social affairs, the Economic and Social 
Council, which acts as a technical and advisory organ of the Council of the 
Organization and is in continuous session at the offices of the Pan American 
Union, combines the two objectives, on the one hand of promoting trade 
and commerce, developing production and facilitating transportation and 
communication, and on the other hand of raising the standards of living 
of the people of the individual states. The program of technical co- 
operation through the application of the ‘‘Point Four Program’’ has been 
given particular attention; and special projects are being carried out in 
agricultural experimentation, co-operatives, housing, and social security. 
For practical purposes the two fields are administered as one, the relation 
between the two being that between ways and means and the ultimate 
objective of the public welfare.** 

The idea of promoting inter-American unity through mutual understand- 
ing, while an objective of the First Conference held in Washington in 
1889-1890, has only been developed extensively of recent years. The 
Bogota Charter created an Inter-American Cultural Council which, with 
the aid of the technical services of the Department of Cultural Affairs of 
the Pan American Union, is now promoting the adoption of basic educa- 
tional programs, seeking to eliminate illiteracy, arranging for the exchange 
of teachers and students, publishing material to facilitate adult education, 
and carrying on numerous other programs looking to the development of 
national standards of culture which, it is believed, will in the end lead to 
greater regional understanding. The task is obviously not one of a day, 
but it is clearly going forward with promise of success.*? 

What lies ahead? It is obvious that many of the American States have 
serious domestic problems to overcome before stability can be maintained 
in the exercise of democratic government when standards of living are 
low and the appeal to force to remedy them is so strong. But there is 

88 The separate reports are available at the Pan American Union. 

89 Final Act of the Second Meeting of the Inter-American Council of Jurists, 1953, 
pp. 46, 49 (Pan American Union, 1953). 

40 Convention on Diplomatic Asylum; Convention on Territorial Asylum (Pan Ameri- 
ean Union, Law and Treaty Series). 

41 See Report on the Activities of the Organization of American States, 1948-1953 


(Pan American Union, 1953), pp. 39-72; 86-102. 
42 Ibid., pp. 131-138. 
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little doubt that the stability of the inter-American system as a whole is 
contributing greatly to the domestic stability of the individual states; and 
the fortunate lack of competition in armaments is permitting all of the 
American States but one to devote practically their entire resources to 
economic, social and cultural objectives. The differences that mark their 
separate national characters are still there, and might appear formidable 
if too much attention were paid to them. But over and above these differ- 
ences is the realization on the part of one and all that there are common 
interests of far greater importance, in the presence of which the differences 
are relatively negligible. 

It is upon this body of common interests, supported by common moral 
ideals and made effective through common institutions, that continental 
solidarity must continue to be based in the future as it has actually come to 
be based during these recent years. 
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THE Goop CRAFTSMAN 


I 


Goop CRAFTSMANSHIP AS A FACTOR IN THE DEVELOPMENT OF THE LAW 


During critical phases in the development of a legal system the quality 
of the craftsmanship which practitioners of the law bring to its service 
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ean have a decisive influence on the process of development and on the 
whole texture of the legal system resulting from that process of develop- 
ment. So it was when the great civilians transformed the law of an 
overgrown city state into the law of an imperial commonwealth; so it was 
when the glossators laid the foundations of the modern civil law; so it was 
when the Bench and Bar of England created the common law; so it is 
today in the case of international law. In every field of professional work, 
as legal adviser, as legislative draftsman, as advocate and as arbitrator 
or judge, the contemporary international lawyer has opportunities to 
build the future law of a world community which no previous generation 
has been privileged to enjoy on a comparable scale. Can we reasonably 
claim that our craftsmanship is worthy of so great and so fleeting an 
opportunity? Technical excellence in the workmanship of international 
law is not merely a matter of professional pride; it has a vital bearing 
on the extent to which the law can fulfill effectively its part in the life 
of society and meet the claims which an emerging world community is 
entitled to make upon it. It may be profitable to enquire how far our 
standards of craftsmanship are equal to the calls which are made upon 
us, rest upon the breadth and depth of scholarship without which the 
journeyman in international law cannot hope to attain a high standard 
of skilled craftsmanship, and combine with such scholarship the practical 
skills in the absence of which scholarship alone cannot create a workable 
body of law. It is therefore proposed to discuss in the light of these general 
preoccupations the relations of craftsmanship and scholarship; some of the 
tools which practical craftsmanship requires; and some of the problems 
of the practical craftsman, as legal adviser, as legislative draftsman, as 
advocate, and as arbitrator or judge. It may then be possible to form a 
picture of the good craftsman which may be of service in equipping our- 
selves to rise more fully to the level of our responsibilities. 


II 


CRAFTSMANSHIP AND SCHOLARSHIP 


Good craftsmanship in international law must rest upon a solid founda- 
tion of sound scholarship. The scholarship called for to give the intellectual 
background and stimulus required to play even a modest part in creating 
the legal framework of an emerging world community is necessarily ex- 
acting. No one can hope to possess it fully, and the relative importance 
of different elements is largely a matter of opinion, but it is both possible 
and reasonable to formulate an ideal standard. Happily, once such a 
standard has been accepted and an understanding of its importance has 
become instinctive, the failure to attain it in practice, which is an in- 
evitable consequence of the limitations of the human mind, can to a con- 
siderable extent be offset by a combination of intellectual awareness and 
intellectual humility. 

A basic historical training is an admirable point of departure for the 
study of international law. A general appreciation of universal history, 
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not necessarily involving any detailed knowledge of particular civiliza- 
tions, periods or countries, accompanied by a more intimate knowledge of 
the immediate historical origins of the contemporary world and an under- 
standing of legal history as a process of historical development, give the 
necessary framework for a more technical study of the law. The wide 
sweep of universal history’? has an essential contribution to make to the 
outlook and instinctive attitudes of the international lawyer in an age 
which has been characterized by the completion of the transformation of 
international law from the public law of Europe into the law of a uni- 
versal world community. 

In the more specialized part of his preliminary historical studies the 
international lawyer will naturally give special attention to diplomatic and 
legal history. Diplomatic history is essentially a subject which the inter- 
national lawyer should not approach from any one national angle. To 
conceive the historical study of international law as a projection of the 
diplomatic history of a particular Power or group of Powers has been 
an all too common failing in the past; there is no justification for it in an 
age when the materials for a broader approach are so readily available. 
The international lawyer should know something of the basic features of the 
historic and current foreign policies of the leading Powers and of the 
main groups of states in all parts of the world and of the long-term 
trends which have characterized their development; without such knowl- 
edge, his legal thinking will be apt to become an abstraction remote from 
political reality and powerless to influence practical affairs. His focus 
of interest in diplomatic history is somewhat different from that of the 
historian or the diplomat. He is concerned less with the detailed pathology 
of diplomatic history, with the circumlocutions and failures of diplomacy, 
with the analysis of cause and effect and the assessment of praise or blame, 
than with the light which diplomatic history throws on the tendencies 
in international relations which constitute the setting and parts of the 
subject-matter of the law and more particularly with the legal positions 
taken up in the course of diplomatic discussion and negotiation on major 
questions and the treaty settlements resulting from such negotiations. A 
reasonable knowledge of diplomatic history approached from this angle, 
while perhaps less essential than it was at an earlier stage in the history 
of international law when the relative importance of diplomatic, as com- 
pared with legislative and judicial, influences in the development of the 
law was greater, still forms an important element in his intellectual 
equipment, but becomes more difficult to acquire as diplomatic history 
continues to evolve from the history of the mutual relations of a closely- 
knit system of European states into the history of the world-wide inter- 
relations of the interests and activities of some eighty independent members 
of a continuously growing international community. 


1Cf. Arnold J. Toynbee, A Study of History (10 vols., 1934-1954) ; Jacques Pirenne, 
Les grand courants de l’histoire universelle (7 vols., 1945-1955) ; or, for a more popular 
treatment, H. G. Wells, The Outline of History (rev. ed., 1931), Will Durant, The Story 
of Civilisation (5 vols. published, 1935-1953). 


1956] CRAFTSMANSHIP IN INTERNATIONAL LAW 35 


While drawing upon the outlines of universal history for perspective 
and breadth of outlook and upon diplomatic history for a knowledge of 
the relations of states, it is to legal and constitutional history that the 
international lawyer must turn for an understanding of the processes 
and problems of legal and institutional development. ‘‘The life of the 
law has not been logic; it has been experience’’;* and, while the analogy 
between the present stage of development of international law and the 
problems of primitive and ancient law and of medieval legal and consti- 
tutional development can no doubt be overdrawn, the inherited experience 
recorded by legal history can contribute powerfully to a sound instinctive 
judgment of the problems and possibilities of contemporary legal and 
institutional development. 

Within the general context of universal, diplomatic and legal history, 
supplemented by military and naval history as a background for under- 
standing the development of the law of war, and by economic history 
particularly in recent times, as an introduction to the contemporary law 
of international economic relations, the international lawyer will naturally 
pay special attention to the history of international law. In so doing 
he will be handicapped by the inadequacy of the literature on the subject. 
Despite the existence of several classics, of which the Histories of Ward * 
and Wheaton ‘ and the writings of Ernest Nys° are outstanding, of Butler 
and Maccoby’s stimulating survey of the development of international 
law as an expression of changes in the state system of the world,® of 
Garner’s brilliant descriptive account of the developments of the first 
quarter of the twentieth century,’ of a valuable recent survey in Nuss- 
baum’s Concise History,® of a number of useful studies of the contributions 
of particular civilizations to the development of international law,® and of 

2 Oliver Wendell Holmes, The Common Law 1 (1881). 

8 An Enquiry into the Foundations and History of the Law of Nations in Europe 
from the time of the Greeks and Romans to the Age of Grotius (2 vols., 1795). 

4 History of the Law of Nations in Europe and America from the Earliest Times to 
the Treaty of Washington (1842, 1845); see also Hosack, On the Rise and Growth of 
the Law of Nations from the Earliest Times to the Treaty of Utrecht (1882); Walker, 
A History of the Law of Nations from the Earliest Times to the Peace of Westphalia 
(1899). 

5 Les Origines du Droit international (1894); Etudes de droit international et de 
droit politique (2 vols., 1896--1901); Le droit international (3 vols., 1912); see also 
Laurent, Histoire du droit des gens et des relations internationales (18 vols., 1851- 
1870). 

6 The Development of International Law (1928); see also Van Vollenhoven, The 
Three Stages in the Evolution of the Law of Nations (1919); Redslob, Histoire des 
Grandes Principes du Droit des Gens (1923); De LaPradelle, Maitres et Doctrines du 
Droit des Gens (2nd ed., 1950). 

7 Recent Developments in International Law (1925). 

8 A Concise History of the Law of Nations (rev. ed., 1954). 

9Cf. for China: Sui-Tschoan-Pao, Le droit des gens et la Chine antique (1925); 
for India: Viswanatha, International Law in Ancient India (1925); Pramathawath 
Bandyopadhgay, International Law and Custom In Ancient India; for Israel: Bentwich, 
The Religious Foundations of Internationalism (1933); for Greece and Rome: Phillip- 
son, The International Law and Custom of Ancient Greece and Rome (2 vols., 1911); 
for Byzantium: Taube, ‘‘Etude sur le développement historique du droit international 
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innumerable comprehensive works on the law of war and neutrality as 
applied and developed during successive wars’?® (with the important 
exception of the second World War),™ there is still no adequate history of 
the growth of international law as a world system which places in the 
perspective of their historical origin and development the contemporary 
problems of the law. It is, however, this perspective, rather than a view 
of history as such, which the international lawyer properly sees in study- 
ing the history of international law. 

A knowledge of history will enable the international lawyer to base 
his thinking on a solid foundation of past experience, but when he 
projects his thought into the future, he must rely on jurisprudence and 
political science for inspiration and guidance. The part played by phi- 
losophy in legal development generally has been well defined by Roscoe 
Pound: 


It has been used to break down the authority of outworn tradition, 
to bend authoritatively imposed rules that admitted of no change to 


dans 1’Europe orientale,’’ 11 Hague Recueil 345-497 (1926, I); ‘‘L’apport de Byzance 
au développement du droit international occidental,’’ 67 ibid. 237-334 (1939, I); for 
Islam: Rechid, ‘‘L’Islam et le droit des gens,’’ in 60 ibid. 375-505 (1937, IT); 
Majid Khadduri, Law of War and Peace in Islam (1940); Hamidullah, The Muslim 
Conduct of State (1945); for medieval Europe: Ward, op. cit.; for Italy: Sereni, 
The Italian Conception of International Law (1943); for the United Kingdom: 
MeNair, International Law Opinions (3 vols., 1955); Pearce Higgins, ‘‘La contribution 
de quatres grands juristes brittaniques au droit international,’’ in 40 Hague Recueil 
5-85 (1932, II); for the United States: Hyde, International Law Chiefly as Interpreted 
by the United States (3 vols., 2nd ed., 1945); for Latin America: Jacobini, A Study of 
the Philosophy of International Law as seen in the Works of Latin American Writers 
(1954); for the Soviet Union: Taracouzio, The Soviet Union and International Law 
(1935) ; Lapenna, Conceptions Soviétiques du droit international public (1954). 

10 Zg.: Satow, The Silesian Loan and Frederick the Great (1915); Fauchille, La 
diplomatie francaise et la ligue des neutres de 1780 (1893); Piggott and Omond, 
Documentary History of the Armed Neutralities, 1780 and 1800 (1919); Dufraisse, 
Histoire du droit de guerre et de paix de 1789 & 1815 (1867); Roscoe, Lord Stowell 
(1916); Ziegler, The International Law of John Marshall (1939); Piggott, The 
Declaration of Paris (1919); Bernard, A Historical Account of the Neutrality of 
Great Britain during the American Civil War (1870); Sorel, Histoire diplomatique 
de la guerre franco-allemande (2 vols., 1875); Holland, The European Concert in 
the Eastern Question (1895); Arriga, La guerre sino-japonaise au point de vue du 
droit international (1896); Takahashi, International Law During the Chino-Japanese 
War; Baty, International Law in South Africa (1900); Despagnet, La guerre sud- 
africaine au point de vue du droit international (1902); Lawrence, War and Neu- 
trality in the Far East (2nd ed., 1904); Smith and Sibley, International Law as Inter- 
preted During the Russo-Japanese War (2nd ed., 1907); Takahashi, International 
Law Applied to the Russo-Japanese War (1908); Barclay, The Turco-Italian War and 
Its Problems (1912); Report of the Carnegie Commission on the Causes and Conduct 
of the Balkan Wars (1914); Garner, International Law and the World War (1920); 
Shinobu, International Law in the Shanghai Conflict (1933); Highley, The Action of 
States Members of the League of Nations in the Application of Sanctions against 
Italy, 1935/1936 (1938); Padelford, International Law and Diplomacy in the Spanish 
Civil Strife (1939). 

11 See, however, Medlicott, History of the Second World War, Vol. I: The Economic 
Blockade (1952). 
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new uses which changed profoundly their practical effect, to bring new 
elements into the law from without and to make new bodies of law 
from these new materials, to organize and systematize existing legal 
materials and to fortify established rules and institutions when pe- 
riods of growth were succeeded by periods of stability and of merely 
formal reconstruction.’ 
Jurisprudence fulfills a similar function as a fertilizing influence upon 
the thinking of international lawyers. But a word of caution is necessary. 
Paradoxically, the imperfections and shortcomings of the international 
legal system both leave a particularly wide field for jurisprudential specu- 
lation and make it dangerous to place excessive reliance upon such specu- 
lation as a means of enriching the law. It has been, and is likely to remain, 
even more true of international law than of the common law that the 
‘felt necessities of the time . . . have had a good deal more to do than 
the syllogism in determining the rules by which men should be governed.’’ ** 
Valid legal rules are normally generalizations based upon, or designed to 
apply to, a large number of comparable individual ecases.** There is still 
a significant part of international law, representing a smaller proportion 
of the whole than at an earlier period but by no means negligible, in respect 
of which the cases which arise or can arise are too few and various to 
afford an adequate basis for sound generalization. A jurisprudence which 
disregards such factors and ignores or belittles the limitations with which 
the rule of law operates in practice in international affairs in the present 
stage of development of the law, and a jurisprudence which rationalizes, 
defends and even idealizes these limitations, are equally unhelpful and 
unserviceable. A grasp of analytical,?® historical** and sociological * 
jurisprudence can be invaluable to the international lawyer in widening 
his range and quickening his perception, but he must be aware of the 
dangers of attempting to superimpose a conceptual uniformity on a stage 
in the development of the law which reflects the untidiness and unpre- 
dictability of life itself. 

International law is in process of development from the law of an 
unorganized society into that of an organized community. At such a stage 
of development political science and the comparative study of government 

12 Pound, An Introduction to the Philosophy of Law 16-17 (1922). 

18 Holmes, The Common Law 1 (1881). 

14 Cf. Dickinson, Law and Peace, Ch. I (1951). 

15 Cf. Austin, Jurisprudence (3 vols., 1861-1863); Gray, Nature and Sources of Law 
(2nd ed., 1921); Salmond, Jurisprudence (9th ed., 1937); Kelsen, General Theory of 
Law and the State (1945). 

1% Cf, Savigny, On the Vocation of our Age for Legislation and Jurisprudence 
(trans. Hayward, 1831); Maine, Ancient Law (ed. Pollock, 1906); Bryce, Studies in 
History and Jurisprudence (2 vols., 1901); Vinogradoff, Historical Jurisprudence (2 
vols., 1920-1922). 

17 Cf. Thering, Law as a Mean to an End (trans. Hassik); Ehrlich, Fundamental 
Principles of the Sociology of Law (trans. Moll, 1936); Duguit, Law in the Modern 
State (trans. Laski, 1919); idem, Traité de droit constitutionnel (5 vols., 1927); 
Pound: Spirit of the Common Law (1921); Interpretations of Legal History (1923) ; 
— to the Philosophy of Law (1922); Social Control through Law 
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have a contribution of special importance to make to the intellectual 
equipment of the international lawyer. The growth and working of 
political institutions and procedures of every type, of representative gov- 
ernment,** federalism,’® the relations of central and local authorities,”° the 
devolution and control of administrative authority," the financial relations 
of revenue-providing and spending authorities and problems of financial 
administration generally,” the status, functions and responsibilities of 
civil services,** judicial review ** and redress,”* the status of public corpo- 
rations,” the relation to the state of associations based on interest or 
opinion,” methods of associating organized economic and other affected 
interests with governmental processes ** and procedures for resolving group 
conflicts, the processes of constitutional development and change; *° all 
of these matters lie outside the traditional range of the international 
lawyer, but some knowledge of them will give him a broader and surer 
grasp in evaluating the problems of a rapidly evolving legal system, and 
they are particularly important elements of the background which he 
requires when confronted with the problems presented by the contemporary 
development of the law and practice of international organizations. 
While he will find it difficult to study on a comparative international basis 
subjects of so wide a range, he will do well to be on his guard against 
approaching them too exclusively in terms of any particular national 
experience. 

Similar considerations apply to the social sciences generally and es- 
pecially to economics. Currency,** trade **? and investment ** are an in- 
creasingly important part of the subject-matter of international law. 
Unless he has a sufficient acquaintance with the elements of economic 


18 Cf. Bryce, Modern Democracies (2 vols., 1921). 

19 Cf. Wheare, Federal Government (1946). 

20 Chester, Central and Local Government: Financial and Administrative Relations 
(1951). 

21 Cf. Landis, The Administrative Process (1938). 

22 Cf. Chubb, The Control of Public Expenditures (1952); Adarkar, The Principles 
and Problems of Federal Finance (1933). 

28 Cf. Dale, The Higher Civil Service of Great Britain (1941). 

24 Cf. Haines, The American Doctrine of Judicial Supremacy (1932). 

25 Cf. Street, Governmental Liability (1953). 

26 Cf. Friedmann (ed.), The Public Corporation—A Comparative Symposium (1954). 

27 Cf. Gierke, Political Theories of the Middle Ages (ed. Maitland, 1900); National 
Law and the Theory of Society (ed. Barker, 1934); Figgis, Churches in the Modern 
State (1913). 

28 MacIver, The Modern State (1927); Wheare, Government by Committee (1955). 

29 Cf. Grunebaum-Ballin and Petit, Les Conflits Collectifs du Travail et leur ragle- 
ment dans le monde contemporain (1954). 

80 Cf. Wheare, Modern Constitutions (1951). 

81 Cf. Nussbaum, Money in the Law—National and International (2nd ed., 1950); 
Mann, The Legal Aspect of Money (2nd ed., 1953). 

82 Cf. Wileox, A Charter for World Trade (1949); Hawkins, Commercial Treaties 
and Agreements: Principles and Practice (1951). 

88 Cf. Fischer Williams, Chapters on Current International Law and the League of 
Nations (1929); Borchard, State Insolvency and Foreign Bondholders (1951); Feis, 
Europe: The World’s Banker, 1870-1914 (1930). 


8, 


1956] CRAFTSMANSHIP IN INTERNATIONAL LAW 39 


reasoning to be able to take the advice of economists when necessary, to 
appreciate the economic consequences of juridical concepts, and to assess 
the value and significance of economic evidence when it is material, the 
international lawyer will find himself unable to grapple with the legal 
problems of economic interdependence. 

A background of historical knowledge, a reasonable grasp of political 
science and some acquaintance with the social sciences generally are 
elements in the intellectual equipment required by all international lawyers. 
The specialist in particular branches of the law may need a highly special- 
ized knowledge of particular branches of the natural or social sciences. 
Just as the admiralty lawyer needs a knowledge of maritime practice, the 
patent lawyer of industrial processes, and the criminal lawyer of forensic 
medicine, with which the ordinary practitioner can dispense, so the inter- 
national lawyer who specializes in particular branches of the law may need 
a knowledge of hydrography, electronics, astronomy and rocket engineer- 
ing, or industrial relations—matters which have little or no bearing on the 
general problems of international law but are vital for the understanding 
and development of the law relating to the continental shelf,** the alloca- 
tion and use of radio frequencies,** space satellites,** or freedom of associa- 
tion for trade union purposes.*’ As the scope of the law expands to keep 
pace with increasing economic interdependence, the growth of a keener 
social conscience, and new technological developments, the range of ques- 
tions for handling which the international lawyer needs such specialized 
technical knowledge tends to increase. 

A reasonable familiarity with general and diplomatic history, with 
jurisprudence, political science and the social sciences generally is a neces- 
sary foundation for sound scholarship in the field of international law, 
but it is not the essence of the matter. International law is law, and while 
no one would wish to underestimate or belittle the contribution which 
diplomatic historians and political scientists have made to its past de- 
velopment, a professional mastery of the law has now become an essential 
qualification for constructive work in a branch of study the legal character 
of which has become in the course of the last half-century its dominating 
characteristic. The ‘‘rough jurisprudence of nations,’’ ** while still rough 
by the standards of municipal law, is being progressively refined by legis- 
lative and judicial methods which, while in many respects different from 


84 Cf. Mouton, The Continental Shelf (1952). 

85 Cf. Codding, The International Telecommunications Union (1952). 

86 A study based on a technical knowledge of the subject comparable to Mouton’s 
knowledge of hydrography is most desirable. Schachter, ‘‘Who Owns the Universe?’’ 
in Ryan (ed.), Across the Space Frontier 118-131 (1952), and Jenks, ‘‘ International 
Law and Activities in Space beyond the Atmosphere,’’ in 5 International and Com- 
parative Law Quarterly (1956), do not claim to do more than pose the question; see 
also John C. Cooper, ‘‘High Altitude Flight and National Sovereignty,’’ in 4 Inter- 
national Law Quarterly 411-418 (1951). 

87 Cf. Jenks, ‘‘The International Protection of Freedom of Association for Trade 
Union Purposes,’’ in Hague Recueil (1955, I) 1 ff. 

88 Hall, International Law 395 (8th ed., 1924). 
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the more developed legislative and judicial methods of municipal law, 
fulfill the same basic functions in the development of the law. In these 
circumstances, a full legal training has an importance for the international 
lawyer which it did not have at an earlier stage of development when so 
much of the law consisted of historical and diplomatic rather than legal 
precedent, and when legal technique and reasoning played a much smaller 
part than they now do in the contemporary development of the law. 

But while a professional mastery of the law is vital, too narrow a pro- 
fessional outlook and experience may be a handicap rather than an ad- 
vantage. There is no place for the mentality of the small-town notary in 
the practice of contemporary international law. We are not dealing 
with the routine of the established certainties of life but must frequently 
come to grips with the great unsettled issues on which the future of the 
world depends. This, it may be objected, is no task for the lawyer, who 
‘*must be orthodox, else he is no lawyer.’’*® It is admittedly not a task 
in respect of which his voice ever should or can be final, and it is a task 
which it becomes progressively less necessary and less appropriate for 
him to undertake in normal circumstances as a legal system develops, but 
it is, always has been, and must remain, an essential part of his task in 
the early stages of development of a legal system. The contemporary 
international lawyer must accept his responsibility as one of architects 
of a rapidly developing legal system or incur the odium of frustrating 
the work of his predecessors and contemporaries by perpetuating and re- 
inforecing the weaknesses of a legal system which is failing to keep pace 
with the needs of an epoch representing an unprecedented challenge to the 
spirit of man. It is for this reason desirable that the international lawyer 
should combine with his professional training as a lawyer an instinct for 
legal and institutional development to which a firm grasp of legal history 
and a wider background in the political and social sciences can contribute 
powerfully. 

Some knowledge of comparative law has a double value for the inter- 
national lawyer. In the early phases of its development international law 
was profoundly influenced by Roman law and much of the international 
law relating, for instance, to title to territory is an adaptation of Roman 
law; *° more recently, the application by arbitral and judicial decisions 
of the general principles of law recognized by civilized nations has become 
an important factor in the development of the law; ** unless, therefore, 
he has a sufficient acquaintance with the main legal systems to be able 
to examine comparatively the municipal law analogies bearing on apy 
problem with which he may be confronted, the international lawyer labors 
under a considerable practical handicap in relation to colleagues or op- 
ponents who can draw on a wider range of legal sources. The cultural 

89 Maitland, Collected Papers (3 vols., 1911). 

40 Cf. Maine, International Law 20 (1888); Hill, Claims to Territory in International 


Law and Relations (1944). 
41 Cf. Lauterpacht, Private Law Sources and Analogies of International Law (1927); 
Cheng, General Principles of Law as Applied by International Courts and Tribunals 


(1953). 
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value to the international lawyer of some knowledge of comparative law 
is even greater; ** as international law has evolved towards universality, 
an appreciation of varied legal systems has become an increasingly im- 
portant safeguard against the danger of approaching international legal 
problems on the basis of too limited an outlook and too narrow an ex- 
perience ; some knowledge of both the civil law and the common law has 
long been regarded for this reason as a basic qualification for the inter- 
national lawyers; ** and French law,** German law,* Italian law, Swiss 
law,** Roman Dutch law,** Scandinavian law,** Spanish law,*® and Latin 
American law *° have all claimed a measure of his attention; to these, some 
general acquaintance with Russian law,** Islamic law,** the law of the 
Asian members of the Commonwealth ** and possibly Chinese ** and at 
a later stage African *° law must now be added. The International Court 


42 Cf. Gutteridge, Comparative Law (1946); Wigmore, Panorama of the World’s 
Legal Systems (1928); René David, Introduction a4 1’étude du droit comparé; Macmillan, 
Two Ways of Thinking (1934). 

48 Buckland and McNair, Roman Law and Common Law (2d ed., 1952), is particu- 
larly helpful for this purpose. 

44 Cf. Amos and Walton, Introduction to French Law (1935). 

45 United Kingdom Foreign Office, Manual of German Law (2 vols., 1950-1952). 

46 Williams, Swiss Civil Code (1925), is partly obsolete. 

47 Cf. Lee, Introduction to Roman Dutch Law (5th ed., 1953). 

48 Cf. Orfield, Growth of Scandinavian Law (1953). 

49 Cf. Altamira, Historia del Derecho Espafiol (1902). 

50 Cf. Library of Congress Guides to the Law and Legal Literature of Latin America; 
Clagett, The Administration of Justice in Latin America (1952); Eder, A Comparative 
Study of Anglo-American and Latin American Law (1950); Siches and others, Latin 
American Legal Philosophy (1948). 

51 Cf. Hazard, Law and Social Change in the U.S.S.R. (1953); Guins, Soviet Law 
and Soviet Society (1954); Kelsen, Communist Theory of Law (1955); Schlesinger, 
Soviet Legal Theory (1945); Babb and Hazard, Soviet Legal Philosophy (1951); 
Gsovski, Soviet Civil Law (2 vols., 1948). 

52 Cf. Schacht, The Origins of Mohammedan Jurisprudence (1950); Fyzee, Outlines 
of Mohammedan Law (2nd ed., 1955); Khadduri and Liebesny, Law in the Middle 
East (1 vol. published, 1955); Anderson, Islamic Law in Africa (1955); Fernand 
Dulot, Traité de droit mussulman et algérien moderne (4 vols., 1947). 

53 Cf. The British Commonwealth—The Development of its Laws and Constitutions 
(ed. by Keeton): Vol. 6 (Gledhill), The Republic of India; Vol. 7 (Jennings and 
Tambiah), The Dominion of Ceylon. A corresponding volume for Pakistan is in prepa- 
ration. 

54 For Chinese law prior to 1950 cf. Escarra, Le Droit chinois (1936), and for Chinese 
law prior to Western influence, Boulais, Manuel du Code Chinois (2 vols., 1923-1924). 

55 For general estimates of African law, see Elias, The Nature of African Customary 
Law (1955); Meek, Land Law and Custom in the Colonies (1946); Bourjol, Théorie 
générale des coutumes juridiques africaines (1954); Poirier, Les droits négro-africains; 
Henri Robin, Du respect des coutumes indigénes (1921); Possoz, Eléments du droit 
coutumier négre (1944); Doudou Thiam, De 1’avenir des institutions coutumiéres en 
Afrique Noire. For particular African legal systems cf., for Ethiopia: Marein, The 
Judicial System and Laws of Ethiopia (rev. ed., 1951); The Ethiopian Empire, Federa- 
tion and Laws; for Nigeria: Elias, Ground Work of Nigerian Law (1954); Ajissafe, 
The Laws and Customs of the Yoruba People (1924); Meek, Law and Authority in a 
Nigerian Tribe (1937) (Ibo Law); for the Gold Coast: Casely Hayford, Gold Coast 
Native Institutions (1903); Sarbah, Fanti Customary Laws (1904); Danquah, Akan 
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now includes, or has included and may again include, judges trained in 
all these varied systems,®* and the Statute, interpreted in the light of 
contemporary conditions, provides for their representation in the compo- 
sition of the Court.** It need hardly be said that the international lawyer 
cannot be expected to master these varied disciplines or even to have a rea- 
sonably complete elementary knowledge of them, and he will forget at his 
peril that ‘‘a little learning is a dangerous thing’’; but he must appreciate 
their general temper sufficiently to understand and measure their impact 
on his own work. 

The complexity of the resulting responsibilities may well deter the 
boldest spirits, but this complexity arises directly from the evolution of 
the contemporary world, and the problems which it involves are not 
insoluble if approached with patience and humility; once the nature and 
implications of this complexity have been grasped, it forms a readily intel- 
ligible frame of reference within which sectors of the problem within the 
grasp of a single mind can be treated in detail in an appropriate per- 
spective. 


Ill 


Tue Toots or CRAFTSMANSHIP 


When the scholar becomes craftsman he must add to his general intel- 
lectual equipment a reasonable proficiency in handling the tools of his 
eraft. For the international lawyer a reasonable measure of linguistic 
proficiency must be counted among the most essential of these tools. The 
classics of international law were written chiefly in Latin, but are now 
referred to somewhat infrequently and primarily for historical background 
and are virtually all available in good, or in some cases adequate, English 
translations. French has been, since the eighteenth century, the tra- 
ditional language of international law and diplomacy and, though English 
has now become of almost equal importance, a good knowledge of French 
continues to be indispensable. Until recently, German, Italian and Span- 
ish could be regarded, in that order, as the secondary languages of inter- 
national law; there is still an important literature in German and 


Laws and Customs (1928); Rattray, Ashanti Law and Constitution (1929); for French 
West Africa: Robert, L’évolution des coutumes de 1]’ouest africaia et la législation 
francaise (1955); Coutumiers juridiques de 1’Afrique Occidentale Francaise; Geismar, 
Recueil des coutumes civiles des races du Sénégal (1933); Clozel et Villamur, Les cou- 
tumes indigénes de la Céte d’Ivoire (1902), Coutumier du Dahomey (1933); for Bel- 
gian Congo: Sohier, Traité élémentaire du droit coutumier du Congo belge; for Sudan: 
Howell, Manual of Nuer Law (1954); for Kenya: Snell, Nandi Customary Law (1954) ; 
for Tanganyika: Cory, Sukuma Law and Custom (1953); for Northern Rhodesia: 
Gluckman, The Judicial Process among the Barotse of Northern Rhodesia; for South- 
ern Rhodesia: Holleman, Shona Customary Law (1952); for Bechuanaland: Schapera, 
A Handbook of Tswana Law and Custom (1954); for South Africa: Julius Lewin, 
Studies in African Native Law (1947). There are many useful articles in Revue 
juridique et politique de 1’union frangaise, 1947 onwards, and Zaire (Revue congolaise), 
1952 onwards. 

56 Except African law. 57 Art. 9. 
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Italian which is not available in English or French, but for current pur- 
poses Spanish is now more widely used as the result of the larger part 
played by Latin America in world affairs. Russian, Chinese and Arabic 
present problems to all but specialists; the probability that some knowl- 
edge of literature originating in these languages may be of vital im- 
portance for international lawyers in the future cannot be disregarded, 
but it will presumably be necessary to meet this need by ensuring the 
availability of adequate translations. The international lawyer neither 
needs to be, nor, in view of the other calls on his intellectual energies, 
can he normally afford to be, a versatile linguist with a full command of 
a wide range of languages, but he is unlikely to attain a really international 
approach to his problems unless he can draw with ease on the intellectual 
resources of more than one language and converse and correspond freely 
with colleagues of varied national backgrounds without calling upon them 
to make the whole of the linguistic effort necessary for mutual understand- 
ing; and for certain parts of his professional work, notably multilingual 
drafting and the interpretation of multilingual texts, proficiency in more 
than one language is a necessary element in his special professional skill. 

The international lawyer must not, however, sacrifice to linguistic 
versatility his command of his primary professional language, and he is 
fortunate if this language coincides with his mother tongue. Clarity, 
precision and cogency are the essentials of a good legal style; the use of 
exact language in a convincing manner is the essence of the lawyer’s 
professional skill and is equally vital for clear thinking and for the clear 
expression of his thought. The international lawyer may have less oc- 
easion than his municipal brother for the use of meticulous technical 
language with a conventional meaning, but this makes it more, rather than 
less, necessary that he should think, argue and write clearly, without 
dogmatism, and with a sense of nuances, but with simplicity and direct- 
ness. 

The international lawyer is less favored than the practitioner of a well- 
developed municipal legal system with digests, indexes and form books 
designed to facilitate his utilization of the existing resources of the law. 
It is all the more important that it should become a matter of instinctive 
habit with him to make the fullest use of the resources which he has at his 
disposal and to make any contribution within his power towards perfecting 
the tools of his trade. Of primary importance among these is satisfactory 
and accessible evidence of existing law and practice. 

The texts of the great majority of treaties are, of course, available in the 
leading collections, notably Rymer,** Dumont,*® Rousset,*® Martens, the 


58 Rymer, Foedera, etc. inter Reges Angliae et alios quosvis Imperatores ... ab 
anno 1101 ad nostra usque Tempora habita aut tractata (20 vols., 1704-1718; covers 
period 1101-1654). 

59 Dumont, Corps universel diplomatique (8 vols., 1726-1731). 

60 Rousset, Supplément au corps universel diplomatique de Dumont (5 vols., 1739). 

61 Martens, Recueil de Traités d’Alliance, etc. (8 vols., 1791-1801); Nouveau recueil 
de Traités d’Alliance, etc. (16 vols., 1817-1842); Nouveaux suppléments au recueil de 
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League of Nations Treaty Series,®°? and the United Nations Treaty Series,** 
and the principal national collections,** but these collections are so bulky, 
and in the case of the earlier ones so difficult to obtain and expensive, that 
only large libraries can hope to have complete sets, and there is still a 
substantial time-lag in the publication of newly concluded treaties in the 
United Nations Treaty Series. A comprehensive collection of the prin- 
cipal law-making treaties in a conveniently accessible form would fulfill 
a real and urgent practical need; for the period from 1919 to 1945 the 
ground is well covered by the nine volumes of Hudson’s International 
Legislation, but something of the same kind is required for the period 
prior to 1919 and the period since 1945. For international awards and 
decisions, Moore,®* LaPradelle-Politis,** Scott’s Hague Court Reports,* the 
Annual Digest and Reports of Public International Law Cases,®* the 
Reports, Judgments, Advisory Opinions and Orders of the Permanent 
Court of [aternational Justice *® and the International Court of Justice,” 
and the United Nations Reports of International Arbitral Awards,"* supple- 
mented by the Agents’ Reports for some of the leading claims commis- 


traités et d’autres actes remarquables, ete. (3 vols., 1839-1842); Nouveau recueil 
général de traités, conventions et autres actes remarquables, ete. (20 vols., 1843-1875) ; 
Nouveau recueil général de traités et autres actes relatifs aux rapports de droit inter- 
national (Deuxiéme Série, 35 vols., 1876-1908); Nouveau recueil général de traités et 
autres actes relatifs aux rapports de droit international (Troisiéme Série, 18 vols., 
1909-1928). 

62 League of Nations Treaty Series (205 vols.) and General Index (9 vols.) 1920- 
1946). 

63 United Nations Treaty Series (127 vols.) and General Index (6 vols.) published 
in respect of period 1946-1952. 

64 Cf. Hunter Miller, Treaties and Other International Acts of the United States of 
America (8 vols. published 1931-1948); United Kingdom Treaty Series (annual vols., 
1892 to date); Hertslet, Commercial Treaties (31 vols., 1827 to 1925); De Clercq, 
Recueil des traités, etce., conclus par la France avec les puissances étrangéres depuis 
1713 jusqu’a 1904 (23 vols., 1866-1917); Basdevant, Traités et conventions en vigueur 
entre la France et les puissances étrangéres (4 vols., 1918-1922). 

65 Moore, History and Digest of the International Arbitrations to which the United 
States has been a Party (6 vols., 1898); International Adjudications, Modern Series 
(6 vols., 1929-1933). 

66 LaPradelle-Politis, Recueil des Arbitrages Internationaux, Tome I, —1805 (1905) ; 
Tome II, 1856-1872 (1923); Tome III, 1872-1875 (1954); Tome IV, 1876-. 

67 Scott, The Hague Court Reports (1916); The Hague Court Reports (2nd Ser., 
1932). 

68 Ed. Fischer Williams and Lauterpacht (2 vols., 1924); McNair and Lauterpacht 
(2 vols., 1925-1928) ; and Lauterpacht (11 vols. published, 1929-1948). 

69 A Collection of Judgments (Ser. A) and a Collection of Advisory Opinions (Ser. 
B) were published separately by the Permanent Court of International Justice for the 
period 1922-1930; from 1931 to 1940 a combined collection entitled Judgments, Orders 
and Advisory Opinions (Ser. A/B) was published; all are conveniently available in 
Hudson, World Court Reports (4 vols., 1934-1943). 

70 International Court of Justice, Reports of Judgments, Advisory Opinions and 
Orders, 1 volume annually since 1947-1948. 

71 United Nations, Reports of International Arbitral Awards (5 vols. published, 
1948-1952). 
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sions,’ and the Recueil des Décisions des Tribunaux Arbitraux Miztes,"* 
and reports of the International Military Tribunals,"* cover much of the 
ground, but there is still a major gap from 1875 to 1919 for which there 
is adequate coverage only in respect of Permanent Court of Arbitration 
awards and arbitrations to which the United States was a party; a con- 
solidated index covering all of the existing reports would be invaluable 
and is tending to become indispensable.** The Annual Digest and Reports 
of Public International Law Cases™ also marks an epoch in making 
available national judicial decisions on international law from a wide 
range of countries; it has become so indispensable that it seems inconceiv- 
able that nothing of the kind existed until 1929; it may be hoped that 
its geographical coverage, which in an average year includes, in addition 
to international decisions and awards, decisions from some thirty countries 
and territories, can be progressively extended as decisions from a wider 
range of countries become available. 

Progress has also been made in the preparation of systematic collections 
of national legislative texts dealing with matters of international concern 
and constituting evidence of the practice of states in the field of interna- 
tional law. Such collections of nationality laws,’ diplomatic and 
consular laws and regulations,’* piracy laws *® and neutrality laws, regula- 
tions and treaties,*° and a more limited collection of selected extradition 
treaties and statutes,*‘ were prepared in the nineteen-thirties under the 
auspices of the Harvard Research in International Law; the United Na- 
tions Legislative Series, inaugurated in 1951, included by 1955 collections 
of laws and regulations on the regime of the high seas,** laws and practices 

72Cf. Venezuelan Arbitration of 1903, Ralston’s Report (1904); American and 
British Claims Arbitrations under the Special Agreement of August 18, 1910, Report 
of Fred K. Nielsen (1926). 

73 Recueil des Décisions des Tribunaux Arbitraux Mixtes (10 vols., 1922-1930). 

74 International Military Tribunal, Nazi Conspiracy and Aggression—Opinion and 
Judgment (U. S. Govt. Printing Office, 1947); Trial of the Major War Criminals 
before the International Military Tribunal (Nuremberg, 42 vols., 1947-1949); Judg- 
ment of the International Military Tribunal for the Far East (2 vols., 1948); Inter- 
national Military Tribunal for the Far East, Dissenting Judgment of Radhabinod 
Pal (1953). 

75 Stuyt, Survey of International Arbitrations 1794-1938 (1939), is a chronological 
index with reference to the texts of awards and documentation relating to proceedings, 
but a consolidated subject-matter index is required. 

76 Ed. Lauterpacht and others (15 vols., 1919-1948). 

77 Flournoy and Hudson, A Collection of Nationality Laws of Various Countries 
as Contained in Constitutions, Statutes and Treaties (1929). 

78 Feller and Hudson, A Collection of the Diplomatic and Consular Laws and Regula- 
tions of Various Countries (2 vols., 1933). 

79 Morrison, ‘‘A Collection of Piracy Laws of Various Countries,’’ in 26 A.J.I.L. 
Supp. 887-1013 (1932). 

80 Déak and Jessup, A Collection of the Neutrality Laws, Regulations and Treaties 
of Various Countries (2 vols., 1939). 8129 A.J.I.L. Supp. 241-434 (1935). 

82 U.N. Legislative Series, Laws and Regulations on the Regime of the High Seas: 
Vol. I, Continental Shelf, Contiguous Zones, Supervision of Foreign Vessels on the 
High Seas (1951); Vol. II, Laws relating to Jurisdiction over Crimes Committed 
Abroad or on the High Seas (1952). 
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concerning the conclusion of treaties,** and laws concerning nationality,®™* 
the volumes concerning treaties and nationality covering upwards of 80 
countries; further collections are in preparation, and legislation bearing 
on the implementation of international conventions on a wide range of 
subjects is available in the I.L.0. Legislative Series*® and similar pub- 
lications.** It is reasonable to hope that in course of time the main fields 
of international law and conventional regulation can be covered in the 
same manner by comprehensive collections of national legislation and that 
appropriate arrangements can be made to keep them currently up to date. 
The burden of intellectual drudgery involved in the preparation of such 
collections is so great, and the linguistic difficulties to be overcome so con- 
siderable, that these necessary tools can only be provided by collective 
effort liberally supported by public bodies or private endowments. 

The records of legal advice on questions of international law given to 
governments are in the nature of the case less readily available; McNair’s 
International Law Opinions,’ supplemented by his earlier volume on the 
Law of Treaties ** and in some respects by Smith’s Great Britain and the 
Law of Nations,®® has now made available a wealth of information con- 
cerning the legal advice on such questions given to successive British 
governments during a period of three or four centuries. A unique range 
of information for the United States, much of it in the form of despatches 
stating government views rather than in that of the legal advice on which 
such views were based, is available in Wharton’s,®° Moore’s ** and Hack- 
worth’s ** Digests of International Law. A similar digest is in preparation 
for Switzerland. For other countries the information available is much 
less satisfactory. The Fontes Juris Gentium Digest of the Diplomatic 
Correspondence of the European States ** covers only the period 1856-1871 


83 Ibid., Laws and Practices concerning the Conclusion of Treaties (1953). 

84 Ibid., Laws concerning Nationality (1954). 

85 The International Labor Office Legislative Series has been published without 
interruption since 1920; the Bulletin of the International Labor Office, Basle (English 
ed.) covers in the same manner the period 1906-1919; the French edition also covers 
the period 1902-1906. 
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and consists of extracts from correspondence the exact significance of 
which it is sometimes difficult to assess. In recent years, an increasing 
amount of information concerning the practice of various states has be- 
come available in national reviews of international law.** It is most de- 
sirable that such collections of national materials should be available on 
a much greater scale. 

There is also a growing need for repertories of the practice of inter- 
national organizations and systematic codifications of branches of the law 
in which there are large numbers of treaties or other international instru- 
ments and a substantial body of practice relating to their application. 
There are encouraging signs that this need will be met. It was not until 
the League of Nations had existed for twenty years that a repertory of 
League practice bearing on questions of international law was published by 
private effort,°® and this was little more than an index; the United Nations 
has published after ten years a Repertory of Practice of United Nations 
Organs in five volumes,” and this is supplemented by a separate repertory 
of Security Council practice.” The International Court of Justice, on the 
other hand, is not yet as well served as was the Permanent Court of Inter- 
national Justice.** In the systematic codification and annotation of inter- 
national texts a lead has been given by the International Labor Office * 
and the Universal Postal Union.’ Much more could and should be done 
along the same lines to make it possible to keep track of the growing prac- 
tice of international organizations. 

This brief outline of some of the main source materials of the law, in 
which no reference has been made to the innumerable general treatises, 
monographs, courses of lectures and articles in periodicals which attempt 
to discuss and interpret these materials, will suffice to make it clear that, 
under twentieth-century conditions, the competent craftsman in the field 
of international law must be prepared to add to the general intellectual 
equipment with which he must approach his task, and to the linguistic 
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qualifications which are required, a mastery of the technical materials of 
the law, which calls for a lifetime of devoted study. There is much which 
can and must be done to ease the burden by further improving the avail- 
able works of reference, but what can be done in this may well do little 
more than offset the continuous growth in the amount of material which 
the competent international lawyer is now expected, and, if he is to dis- 
charge his responsibility, must be expected, to assimilate. The burden 
carries with it, however, an immense reward. We are at last beginning 
to have at our disposal the elements of a body of law sufficiently solidly 
grounded in precedent to be comparable to a developed municipal legal 
system. International law has moved decisively from the plane of specu- 
lative writing based on first principles to that of a skilled craft, which 
consists of interpreting, applying and developing a complex and growing 
body of precedent and experience. 


IV 
CRAFTSMANSHIP IN PRACTICE 
The Craft of Legal Adviser 


Once he is qualified by broad scholarship and equipped to handle the 
tools of his trade, the international lawyer must acquire by long experi- 
ence the practical skills of his craft. As opportunities of practicing inter- 
national law before national courts or international tribunals or by ad- 
vising private clients are distinctly limited, except in such fields as private 
international law and the application of foreign law, a high proportion of 
the opportunities available for acquiring these practical skills will occur 
in the legal services of foreign offices and international organizations and 
in special assignments entrusted by foreign offices and international organi- 
zations to practitioners and academic lawyers. In these circumstances the 
traditions, quality and status of the legal services of foreign offices and 
international organizations are a factor of primary importance in pro- 
moting and maintaining the standards of craftsmanship which are so vital 
in order that international law may play an effective and accepted part 
in the development of an integrated world community. 


The Legal Services of Foreign Offices 


The legal services of foreign offices are of comparatively recent growth. 
Although the European great Powers have conducted their mutual rela- 
tions on the basis of law for centuries and governments have taken thé 
advice of their senior legal advisers when formulating their policies and 
determining their conduct,’ the growth of legal services of foreign offices 
with permanent staff specializing professionally in international law dates 
back only to the second half of the nineteenth century, and these staffs 
have only acquired their present importance in the course of the last 
half-century, a comparatively brief period in the history of the law. In 
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the United Kingdom a Legal Assistant Secretary was first appointed in 
1876 in the person of Sir Julian Pauncefote,’*? but the contemporary in- 
fluence and importance of the legal advisers to the Foreign Office * is 
generally regarded as dating back to the appointment of Sir Cecil Hurst 
as Assistant Legal Adviser in 1902. In the United States, an Examiner 
of Claims in the State Department was appointed in 1870 and the office 
became that of Solicitor in 1887; it was held by a number of distinguished 
international lawyers, including Wharton, James Brown Scott, Lester H. 
Woolsey, Fred K. Nielsen and Charles Cheney Hyde,’ but it was only 
in 1929 that the Solicitor became Legal Adviser of the Department of State 
with his present status.*°% It is of interest that in both the United King- 
dom and the United States the Alabama Arbitration appears to have been 
followed by an immediate strengthening of the legal staffs of the Foreign 
Office and State Department respectively. The further development of 
such legal staffs in a wider range of countries appears to have been stimu- 
lated in its early stages by the First and Second Hague Peace Conferences 
and the resulting increase of interest in international arbitration, to have 
been fostered by the variety, complexity and urgency of the legal problems 
arising out of the first World War and its aftermath, and to have become 
a generally recognized necessity only in recent years as international rela- 
tions and the law governing them have become still more complex. The 
growth of such services has already had a significant effect on the influ- 
ence of international law in the relations of states. The contribution of 
a Louis Renault ? or a Cecil Hurst * to the development of international 
law cannot be measured by even such outstanding achievements as Re- 
nault’s contribution to the Declaration of London or Hurst’s contribution 
to the drafting of the Covenant; it had a continuing impact on the foreign 
policy of major states for a generation and made an important contribution 
to their acceptance of the rule of law in international affairs. With the 
decentralization of power and influence in the international community 
over a much larger number of states which has been such a striking feature 
of political development during the last quarter-of-a-century, it has become 
important that similar traditions should be developed in a wide range of 
newly created or newly influential foreign offices. If international law 
plays a smaller part in the deliberations of the United Nations than of the 
League of Nations? and if acceptance of the jurisdiction of the Inter- 
national Court and other international tribunals has made relatively little 
progress outside Europe, the United States and the Commonwealth, this 


102 Tilley and Gaselee, The Foreign Office 115 (1933). 

108 Idem, 266-268 (1933); Strang, The Foreign Office 158-159 (1955). 

104 John Bassett Moore served as Assistant Secretary but was never Solicitor. 

105 Graham Stuart, The Department of State (1949). 

106 Cf. De LaPradelle, Maitres et Doctrines du Droit des Gens 249-261 (2nd ed., 
1950). 

107 Cf. Beckett, ‘‘Sir Cecil Hurst’s Services to International Law,’’ in 26 British 
Yearbook of International Law 1-6 (1949). 

108 Cf, Fitzmaurice, ‘‘The United Nations and the Rule of Law,’’ in 38 Grotius 
Society Transactions 135-150 (1952). 


50 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 50 


is primarily a reflection of a stage of political and economic development 
in which the law is distrusted as a bulwark of the old order, but it is 
partly due to the fact that international law does not receive the weight 
in the counsels of the governments concerned which it receives in coun- 
tries where a legal department of the foreign office staffed by men with a 
lifelong professional experience of international law is consulted, and often 
has a decisive voice, on all questions of policy involving matters of inter- 
national law. The future influence of international law, and the op- 
portunities open to good craftsmanship, will be profoundly influenced by 
the extent to which, and rate at which, highly qualified professional advice 
on questions of international law is accorded by a wider range of states 
the weight which it receives in the states with the longest and most con- 
tinuous experience of conducting a wide range of complex international 
relations on the basis of law. The cases of Egypt (where the tradition 
of the Mixed Courts still survives) and Israel (which has been able to 
draw on unique reserves of qualified talent) show how much can be 
accomplished within relatively short periods under favorable conditions, 
and though in states which lack comparable special advantages the process 
may take longer, this accentuates rather than diminishes the urgency of 
the need. 


The Legal Services of International Organizations 


The legal staffs of international organizations have developed even 
more rapidly than the legal staffs of foreign offices. Prior to the second 
World War the League of Nations had a small legal department and the 
International Labor Office a small legal service. With the rapid develop- 
ment of international organizations on both a world and a regional basis 
since the second World War there has been a marked growth in the legal 
staffs of such organizations, though the strength and standing of these 
staffs still vary greatly from one organization to another, partly because 
differences among the organizations in functions and methods of work are 
reflected in differences in the nature, frequency and relative importance 
of their needs for legal advice. A part of the work of these legal staffs, 
which should never be allowed to become an excessive proportion of the 
whole, necessarily relates to the housekeeping of international organizations 
and their commercial and other private law transactions and is, once a few 
major principles have been firmly established, of secondary or negligible 
importance for the development of international law and international 
organization; another part of their work may have a far-reaching influ- 
ence, both internationally and in a wide range of countries, upon some 
branch of the law with which the organization in question is particularly 
concerned, such as labor law, copyright or patent law, or aviation or 
maritime law, but has limited or no influence on other branches of the law; 
in other fields, notably the law of international institutions and the drafting 
of law-making treaties, the legal staffs of international organizations 
have the opportunity, if they learn to combine vision and inventiveness 
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with tact and judgment and acquire the practical wisdom which dis- 
tinguishes instinctively between a time for boldness and a time for pa- 
tience, to make a major contribution to the constructive development of 
the law at vital points; to a lesser extent they have from time to time 
opportunities of influencing in the same manner the development of general 
rules of international law in respect of matters such as recognition, state 
succession, the responsibility of states, and the law of treaties.*® 


Law and Policy 


The legal staffs of foreign offices and international organizations alike 
are confronted with a perpetual dilemma. Their primary allegiance must 
be to the law; but the law is in a stage of development in which its re- 
lationships with policy are particularly close, and the direction in which 
the law itself should develop is largely a question of policy. The concep- 
tion that the lawyer has no concern with policy and the conception that 
his function is to find a legal justification for policy are equally incon- 
sistent with his essential responsibilities in such a situation. His rdle is 
both more subtle and more difficult than either of these conceptions recog- 
nizes. While his primary allegiance is to the law, he owes this allegiance 
to an evolving legal system and not to the law petrified at a particular 
stage of development. His concern with policy is primarily a concern 
with the policy of the law and with considerations of policy recognized as 
valid by the law. The problem is that of reconciling ‘‘the conflicting 
claims of stability and progress.’’**° The essence of the difficulty is that 
‘‘law must be stable and yet it cannot stand still.’’"* As Cardozo has 
so happily expressed it, ‘‘rest and motion unrelieved and unchecked, are 
equally destructive.’’***? The problem becomes acute whenever a legal 
system is confronted with rapid economic and social change. It is par- 
ticularly acute in the present stage of development of international law. 
But while the problem may be acute, it is as old as the law itself. The 
basic principles involved are simple. First, the authority of well-estab- 
lished law should not be impaired for partisan or transitory reasons. 
A high standard of respect for the existing law is an important element 
in enhancing the future authority of a more developed body of law. The 
destruction of what exists before it can be effectively replaced is a regres- 
sive and not a progressive step. Anarchy is not a satisfactory method 
of legal evolution. Secondly, while the law is evolving, it is evolving 
in an ascertainable direction, and new questions as they arise can be tested 
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by the consistency of the alternative solutions offered for them with the 
general trend of development of the law. While there are important re- 
spects in which the law becomes more flexible as it develops, the general 
trend is towards a wider recognition of the comprehensive character of 
the rule of law, the rejection of reason of state and of the right of un- 
qualified sovereignty to determine unilaterally the limits of legal obliga- 
tion, a fuller acceptance of the essential similarity in many respects of 
international and municipal law, the recognition that, while states may be 
the immediate members of the international community, men are its ulti- 
mate members, and the replacement of the conception of international law 
as a law demarcating the jurisdiction of states by the conception of an 
incipient common law of mankind of which the law governing the relations 
between states is one, but only one, of the main divisions. Thirdly, while 
the law is in process of rapid evolution, it evolves, like every legal system, 
in accordance with its own laws of growth by the accumulation of prece- 
dent and processes of legal reasoning; the process of development is 
governed by legal tradition and presupposes a measure of assent at each 
successive stage which affords a safeguard against the danger of arbi- 
trary or eccentric influences deforming the law. 


Craftsmanship and the Growth of Constitutional Practice 


The interrelation of law and policy are particularly close in the de- 
velopment of the constitutional practice of international organizations. 
In international organizations, as in national constitutional systems, the 
question whether a strict or a broad construction should be placed on the 
constitution of the organization is apt to arise at a relatively early stage 
of development. In the United Nations the matter has been clearly 
settled in favor of a liberal construction ** and, while this involves ob- 
vious disadvantages and even dangers in a period of far-reaching political 
change and instability, when the process of majority decision in interna- 
tional organizations is relatively new, standards of responsibility are 
varied and conceptions of the proper limits of international action and 
domestic jurisdiction are fluid and by no means generally accepted, there 
can, in the light of previous experience, be little doubt that this represents 
the right approach to the problem from the standpoint of the development 
of effective international organization and is on balance preferable to a 
more cautious view. During the most critical years of the League of 
Nations the Covenant was conservatively interpreted on strict construction- 
ist lines with disastrous consequences.'** In the International Labor Or- 
ganization a different constitutional tradition prevailed and the concept of 
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the constitution as a living growth was fully accepted **° and became the 
basis of the acceptance of membership in the I.L.0. by the United States.**® 
The reasons for the failure of the League and the survival of the Inter- 
national Labor Organization were of course more complex, and these differ- 
ences of constitutional tradition were in part a reflection of, rather than 
a major contributory element in, differences of policies. The contrast was 
nonetheless a striking one, and in the circumstances it was as natural as it 
was fortunate that in the United Nations the 1.L.0. rather than the League 
approach was adopted from the outset. The adoption of such an approach 
defines the climate in which particular problems will be examined; it does 
not in itself resolve such problems, each of which has to be examined on 
its merits as it arises. This is a difficult task which cannot be discharged 
by the application of any formula or doctrine. As in all cases in which 
law and policy interact closely upon each other, the essence of the matter 
is the need to combine good legal judgment with good political judgment. 
Neither a legalistic nor a purely political approach will furnish the ele- 
ments of a sound body of constitutional practice which will enable inter- 
national organizations to discharge their responsibilities effectively, with 
proper respect for the rights of their members and proper regard for the 
claims of their own evolution. The growth of the law by means of the 
judicial process in times of far-reaching economic and social change has 
attracted considerable attention in modern jurisprudence.'*? The growth 
of constitutional practice is so much less palpable than the course of 
judicial decision and, in the case of the constitutional practice of inter- 
national organizations, is so recent a development, that it is not surprising 
that no comparable analysis of the problems involved has yet found its 
way into the study of jurisprudence. The problems involved are, how- 
ever, similar in character. 

One of the crucial tests of the wisdom of an international constitutional 
practice is whether it is calculated to promote and facilitate agreement or to 
provoke or provide occasions for unnecessary disagreements; the point is 
of special importance at a time when the practice of majority decision is 
as yet relatively new and the limits of majority action far from fully under- 
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stood. The constitutional practice of an international organization repre- 
sents the rules of the game; it is important that these rules should be 
fully accepted and fully understood by all the players, that they should 
be of such a character as to encourage a clean game at the height of the 
contest, and that they should be calculated to promote a maximum of 
negotiation and agreement in international discussions as contrasted with 
a sterile majority vote achieved by parliamentary maneuver but ineffective 
in practice, except as an element of a long-term and uncertain process of 
moral suasion, if the matter at issue is not within the executive authority 
of the international organization or the members concurring in the ma- 
jority decision. Adequate guarantees to ensure that matters calling for 
objective determination are considered on the basis of impartially ascer- 
tained facts by a procedure which affords a minimum of opportunity for 
the exercise of purely political influences can make an important contribu- 
tion to securing this result. Another crucial test of the wisdom of an 
international constitutional practice is the extent to which it is consistent 
with the varied national practices which constitute the setting within 
which it must operate. In applying such general principles to the varied 
circumstances of particular cases the trained craftsman can play an im- 
portant part. 

While there is considerable scope for the fertile and ingenious mind 
in the development of the constitutional practice of international organiza- 
tions, a fundamental simplicity is an inestimable element of strength 
which should never be despised. This is particularly so in regard to ques- 
tions of procedure. The prospects of widespread agreement upon, and 
effective national implementation of, international decisions may be greatly 
improved by regular and deliberate procedure. Questions of procedure 
accordingly form an important part of the constitutional practice of inter- 
national organizations. But procedure, even more patently than sub- 
stantive law, is a means to an end, and should always be as simple and 
expeditious as is compatible with achieving fully the end in view. The 
good craftsman can make a notable contribution to the development of 
rational and intelligible procedures, in which each successive stage corre- 
sponds to a real functional need, but which are nonetheless sufficiently regu- 
lar and deliberate to promote a wide measure of agreement and improve 
the prospects of effective national implementation of international action. 


Legislative Craftsmanship 


There is perhaps no field in which good craftsmanship can make a more 
valuable contribution to the growth of international law at the present 
time than that of legislative drafting. The law-making treaty has pro- 
foundly transformed the substantive content of international law during 
the last half-century, and there is every indication that this process is still 
in its early stages. The quality of the craftsmanship displayed in the 
drafting of such treaties will therefore be a major factor in determining 
the quality of the contribution which they represent to the development 
of the law. What are the principal calls upon his skill which the good 
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craftsman must be prepared to meet in order to discharge his responsi- 
bility in the matter? The task of the international legislative draftsman ™* 
is to do everything within the power of technical skill to ensure that law- 
making treaties are clearly and simply drafted in a manner which ex- 
presses fully and unequivocally the intentions of their authors, that au- 
thoritative versions in different languages are concordant with each other, 
that the greatest possible degree of uniformity of terminology between 
instruments dealing with kindred subjects is maintained, that the possi- 
bilities of an improved international legislative technique are expisited to 
the full to make law-making treaties effective instruments,’’® and that incon- 
sistencies and conflicts between law-making treaties are avoided and suc- 
cessive law-making treaties represent contributions towards a coherent in- 
ternational statute book.'”° 

Legislative drafting is a specialized craft, in which great progress has 
been made in certain countries; it is important that the fullest advantage 
should be taken of this progress in international legislative drafting and 
that the amateurishness which remained typical of a high proportion of 
international drafting throughout the inter-war years, and which is not yet 
wholly eliminateu, should give place to established professional standards. 
The good craftsman will therefore familiarize himself with the standard 
literature on the subject *** and with the practice developed by the leading 
parliamentary counsels’ offices and legislative drafting bureaux. He will 
also play his part in promoting arrangements to ensure that high stand- 
ards of professional skill are available for the drafting of all law-making 
treaties and that the elaborate works of reference necessary for any serious 
attempt to secure an all-round improvement in the drafting of law-making 
treaties,’*? including a manual of rules of style, a manual of common forms 
for standard articles, a subject index of the content of law-making treaties, 
an index of terms defined in law-making treaties, a multilingual glossary 
of translations used in law-making treaties, and a recognized list of short 
titles, are prepared and kept up to date and used with scrupulous care 
in his daily work. 

If legislative drafting is a specialized craft, multilingual legislative 
drafting is one of the most highly specialized and difficult branches of that 
craft. Its basic principle is—or was—that a multilingual text should 
be constructed simultaneously in all of the languages in which there are to 
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be authoritative versions of the text with due regard to the genius and 
eccentricities of each of them and should not be constructed in one language 
in the style appropriate to that language (or some variant thereof) and 
subsequently translated, as literally as possible, into the other languages. 
As the number of languages in which there are authoritative versions of 
multilingual texts grows it becomes increasingly difficult to apply the 
principle fully. Three languages probably represent the largest number 
which a legislative draftsman can reasonably be asked to handle simul- 
taneously. The difficulty can be met in part by ensuring that the compo- 
sition of drafting committees includes persons each of whom makes a 
contribution to the multilingual task of the committee and who can handle 
collectively all of the languages in which there are to be authoritative 
versions; but the difficulties of multilingual drafting and probability of 
discrepancies between equally authoritative versions of the text in different 
languages inevitably grow with every addition to the number of au- 
thoritative versions. 

These essentially technical responsibilities by no means exhaust the re- 
sponsibility of the craftsman as draftsman. In the present stage of de- 
velopment of international legislative technique he can play a significant 
role in ensuring that the creative possibilities of the law-making treaty 
are imaginatively developed. The miscalled formal articles relating to 
such matters as entry into force, reservations, effect on third parties, 
procedure for interpretation, arrangements for the supervision of appli- 
cation, duration, denunciation, ‘‘tacit reconduction,’’ amendment, revision 
and termination frequently have an important bearing on the effectiveness 
of law-making treaties.‘** These matters often involve substantial ques- 
tions of policy, but the international lawyer, in his capacity as legislative 
draftsman, has both the opportunity and the duty so to raise and focus 
these questions of policy that they are resolved constructively rather than 
allowed to pass by default, and his advice concerning the most appropri- 
ate course to follow in a particular case will frequently be both sought and 
accepted. 

The effectiveness of international legislative effort will be determined in 
substantial measure by the extent to which different law-making treaties 
reinforce each other so as to constitute a coherent international statute 
book. The good craftsman has a special responsibility to contribute to 
securing this result. It is an essential part of his duty to have a sufficient 
knowledge of the whole corpus of law-making treaties to appreciate the 
effect on the international statute book as a whole of the particular instru- . 
ment which he is called upon to draft, to take every possible precaution 
to avoid or minimize conflicts of law-making treaties, and to devote the 
most meticulous care to provisions which may have a bearing on the 
operation of other treaties or of the general law. By accepting this duty 
and discharging it to the full he can exercise an influence which is not 
limited to the terms of particular instruments but leaves an important 
impress on the law as a whole. 


128 Cf. Jenks, ‘‘ Les instruments internationaux A caractére collectif,’’ loc. cit. 
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The Craft of Advocacy 


As international arbitration and adjudication develop, and despite an 
apparent setback in recent years it must be assumed that the long-term 
trend is still to assign them a larger réle than in the past, advocacy becomes 
an increasingly important element in the craftsmanship of international 
lawyers. The canons of good advocacy in international proceedings are 
much the same as those applicable to the proceedings of higher appellate 
tribunals.*** The emotional appeal which may be appropriate to a jury 
trial, the over-subtle elaboration of points of doctrine, virtuosity designed 
to impress rather than to assist the court by displaying the powers of 
counsel, all these are equally unhelpful and equally unlikely to be effective. 
A solid presentation of the relevant authorities, a frank recognition of the 
weaknesses as well as the strength of a case, respect for the preoccupations 
of judges who can never forget the responsibilities involved in setting a 
course for the future development of international law; these are the 
qualities which commend themselves to international courts and tribunals. 
In pleading before such courts and tribunals the advocate must at all 
times remember that the intellectual formation of the majority of the 
judges before whom he is appearing differs from his own. However ex- 
perienced they may be (and in the case of the International Court of 
Justice some of them will have had long experience) in hearing arguments 
from counsel of training and schools of thought widely different from their 
own, an argument which bears too exclusively the stamp of a particular 
intellectual approach will carry conviction less readily than an argument 
based on broader intellectual foundations. It is perhaps partly for this 
reason that some of the smaller states have so often adopted the practice 
of including among their counsel before the International Court of Justice 
international lawyers of varied nationality and training. The larger states 
have been more self-sufficient and have normally been represented by 
agents and counsel exclusively of their own nationality. As a means of 
securing the most convincing presentation to an international bench of 
the merits of a case, the practice adopted by some of the smaller states 
may have much to commend it. Whatever be the method adopted for the 
purpose, the essential point is that international advocacy must be suffi- 
ciently broad in its appeal to commend the assent of judges trained in 
widely varying legal systems and to be accepted by them as relevant to 
issues which fail to be determined by a law which, in Lord Stowell’s 
ever memorable words, ‘‘has no locality.’’'** Adequate experience in 
handling the range of authority and precedent made available by the tools 

124 Cf, John W. Davis, ‘‘The Argument of an Appeal,’’ 26 American Bar Association 
Journal 895 ff. (1940); Robert H. Jackson, ‘‘ Advocacy before the Supreme Court,’’ 37 
ibid. 801 ff. (1951); Lloyd Paul Stryker, The Art of Advocacy (1954), especially pp. 
220-250, ‘‘ Advocacy in the Appellate Courts’’ and ‘‘ Appellate Advocacy;—The Pre- 
cepts of a Master Craftsman’’; Macmillan, Law and Other Things (1938), pp. 171- 
213, ‘*The Ethics of Advocacy’’ and ‘‘Some Observations on the Art of Advocacy’’; 
Hilbery, Duty and Art in Advocacy (1946); Birkett, Advocacy (1954); Denning, The 
Road to Justice (1955), pp. 33-63, ‘‘ The Honest Lawyer.’’ 

125 The Maria, 1 C. Rob. 340, at 350. 
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now available to the good craftsman, and particularly the unprecedented 
range of judicial and arbitral precedent made available by the Annual 
Report and Digest of Public International Law Cases, will make possible a 
characteristically international advocacy corresponding to the needs of 
international legal proceedings. 


Judicial Craftsmanship 


It may appear presumptuous for anyone who has not held high judicial 
office to comment on international judicial craftsmanship, but there are 
certain tentative observations on the subject which even one with no 
such qualification may fittingly offer with due humility as a part of a 
general discussion of the problem of craftsmanship in international law. 
The judicial craftsmanship of international tribunals suffers from being a 
collective art. One has only to compare the individual opinions of an 
Anzilotti with the judgments and opinions of the Permanent Court of 
International Justice, or those of a McNair with the judgments and 
opinions of the International Court of Justice, to appreciate what is lost 
in vigor and lucidity of argument by substituting the compromises of a 
collective judgment for judgments with a more individual stamp. And 
yet it is not merely wise but essential that international tribunals should 
express their judgments collectively in the form of an average view de- 
signed to secure wide international approval and support. The difficulty 
is accentuated by the fact that the expository style of judgment customary 
in the common law countries, which common lawyers are apt to regard as 
particularly appropriate for the judicial evaluation of the problem of a 
developing legal system, and which certainly lends itself more readily 
than any other style of judgment to a careful appraisal of precedent and 
analysis of principle, is much less generally accepted elsewhere. The 
succinct form of judgment common in the French courts, in which the 
reasons for the judgment are normally expressed in a series of subordinate 
clauses, each of which deals with one of the points at issue, affords an 
admirable exercise in brevity and accuracy of statement but does not lend 
itself in the same manner to the weighing of precedent and principle which 
the common lawyer regards as so important in the judicial exposition of 
the law. The early awards of Permanent Court of Arbitration tribunals 
were virtually all in the French form, but the International Court, partly 
perhaps as the result of habits acquired in the exercise of its advisory 
jurisdiction, now appears to have evolved a compromise form which, while 
retaining certain traces of the formalism of the French style, has been. 
substantially influenced by the expository style of the common law tra- 
dition. In this respect the early common law judges of the Court, and 
notably Lord Finlay, John Bassett Moore and Charles Evans Hughes, 
have left a lasting mark on international judicial craftsmanship. 

There is, however, one important respect in which the judgments and 
opinions of the International Court continue to be somewhat disappointing 
to the common lawyer. In its judgments and opinions the Court shows 
great restraint in citing and distinguishing earlier cases. It is understand- 
able that the Court, conscious of its position as the highest of all judicial 
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tribunals with the final responsibility for the judicial exposition and de- 
velopment of international law, should avoid anything which might convey 
the impression that it will follow almost as a matter of course awards of 
arbitral tribunals or decisions of national supreme courts, however con- 
sistent these may be with each other. It is equally understandable that 
the Court, considering that in normal circumstances it has no appellate 
jurisdiction in respect of either arbitral tribunals or national courts, 
should hesitate to comment upon their decisions in a manner which might 
appear to question or prejudice their authority. A fuller discussion of 
arbitral and judicial precedent than is general in the practice of the 
Court could, however, it is suggested, be expressed in a form which would 
tend to reinforce the influence of the Court upon the decisions of other 
tribunals without being a source of unreasonable embarrassment to them 
or the parties to proceedings before them and without in any way qualify- 
ing the authority of the Court to consider on its merits any question which, 
though covered by an abundance of existing precedent, represents a new 
question for the highest international judicial authority. 

The case for a fuller citation of existing precedent in the decisions of 
other international tribunals which do not share the responsibilities of the 
Court as the final international judicial authority is even stronger, but it 
is both natural and healthy that such tribunals should tend to be guided 
by the practice of the International Court and not unnatural, though 
distinctly less healthy, that they should sometimes be reluctant to en- 
courage any reliance on external precedent which would tend to cir- 
cumscribe their own authority. 

Similar considerations apply to the quasi-judicial bodies which are 
playing an increasingly important part in international life. The au- 
thority of such bodies depends entirely on the confidence inspired by the 
coherence and consistency of their decisions, and a fuller citation of 
precedent in their decisions can contribute substantially to creating such 
confidence. 

It is sometimes suggested that many international judgments are over- 
labored and deal too meticulously with secondary as well as important 
points. Such a criticism underrates, it is believed, psychological factors 
which are of primary importance in international relations. If inter- 
national judgments are to command general confidence they must deal 
satisfactorily with each of the points which any party regards as material 
to its case, and anything which is lost in simplicity of treatment or concen- 
tration on essentials in order to deal fully with every such point is part of 
the price that must be paid to create general confidence in the objectivity 
of the international judicial process. 

The most delicate of the problems of judicial craftsmanship is no doubt 
that of determining when it is wise te decide a matter on the narrowest 
possible basis and when it is both legitimate and salutary to grasp the 
opportunity to formulate general principles in the hope that they may 
have an influence extending far beyond the immediate case. Every great 
judge from Coke and Marshall to our own day has been confronted with 
the dilemma and dilemma it will necessarily remain in every successive 
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ease in which the problem arises. The skill with which the dilemma is 
resolved is perhaps the ultimate test of both judicial craftsmanship and 
judicial statesmanship. 


V 
Tue Goop CRAFTSMAN 


We are left with a picture of the good craftsman which embodies the 
highest traditions of the legal profession and should be a spur to the 
noblest professional ambition. Good craftsmanship presupposes sound 
scholarship, and a scholarship of a range and grasp commensurate with 
the order of magnitude and urgency of the problems involved in the 
creation of an effectively organized world community. A truly universal 
outlook, an acute sense of the interdependence of different branches of 
thought, and a profound intellectual humility, are essential elements in 
such scholarishp. To this foundation of sound scholarship the good 
craftsman must add a reasonable proficiency in handling the tools of his 
eraft. As international law has now developed, this implies that he must 
have acquired by necessarily long experience practical skill in interpreting, 
applying and developing a complex and growing body of precedent and 
experience. In so doing the good craftsman, whether he be serving as 
legal adviser, advocate or judge, will be confronted in an acute form with 
the problem of the relationship of law and policy at a time when the law 
is passing through a decisive phase of evolution. He will be able to resolve 
the problem as it affects him only by owning an unswerving allegiance to 
the law, but to the law in process of development rather than to the law 
in a particular stage of development. In whatever capacity he may serve, 
the good craftsman will be guided by the principle that his part is not to 
*‘deliver occasional and shifting opinions to serve present purposes of 
particular national interest,’’?** but to build a solid foundation for ‘‘the 
universal law upon the question.’’'** As legal adviser he has an im- 
portant contribution to make towards developing the constitutional practice 
of international organizations on lines which will enable them to discharge 
growing responsibilities in a manner which will promote the widest possible 
measure of agreement among their members. As legislative draftsman 
he has a major responsibility for the improvement of international legisla- 
tive technique and the coherence of the international statute book. As 
advocate he has a special responsibility for synthesizing different legal 
traditions for the guidance of courts and tribunals which administer a 
law which ‘‘has no locality.’’ As judge he can make what may well be 
a decisive contribution to the authoritative formulation of the common 
law of mankind. Opportunities so far-reaching imply a responsibility of 
the first order to develop a craftsmanship which can grasp such op- 
portunities fully. The responsibility is one which only ‘‘the tranquil and 
steady dedication of a lifetime’’ can fulfill. To that responsibility the 
international lawyers of the twentieth century must be collectively and 
individually dedicated. 

126 The Maria, 1 C. Rob. 349(a). 127 Ibid. 350. 


AUSTRIA’S PERMANENT NEUTRALITY AND THE 
UNITED NATIONS ORGANIZATION * 


By ALFRED VERDROSS 


Director of the Institute of International Law, 
University of Vienna 


I. Tae FounDATION oF AusTRIA’s NEUTRALITY 


In the Memorandum signed at Moscow, on April 15, 1955," the Austrian 
and Soviet Delegations came to an agreement binding the Austrian Dele- 
gation to carry out the following decisions and measures: 


1. Referring to the declaration made at the conference of Berlin in 1954 
neither to join a military alliance nor to allow foreign military bases in its 
territory, the Austrian Government will make a declaration in a form which 
will obligate Austria internationally to practice in perpetuity a neutrality 
of the type maintained by Switzerland. 

2. After having ratified the State Treaty, the Austrian Government 
will submit this declaration to the Austrian Parliament for confirmation 
according to the Austrian Federal Constitution. 

3. The Austrian Government will take all suitable steps to obtain inter- 
national recognition of this declaration. 

4. The Austrian Government will welcome a guaranty by the four 
Powers of the independence and territorial integrity of Austria. 

5. The Austrian Government will seek to obtain from the governments 
of France, Great Britain, and the United States of America such a guaranty. 


The Austrian Parliament and the governments of the Union of Soviet 
Socialist Republics, the United Kingdom, the United States of America, 
and France have agreed with the measures concluded in the Memorandum 
of Moscow, except the guaranty of Austrian neutrality, a question which 
is not yet clarified. 

In the Preamble to the State Treaty for the Re-establishment of an In- 
dependent and Democratic Austria, signed at Vienna on May 15, 1955,? 
the Allied and Associated Powers establish their desire to support Austria’s 
application for admission to the United Nations Organization. The ques- 
tion, therefore, arises whether or not permanent neutrality is compatible 
with membership in the United Nations Organization. For this reason it 
is necessary to examine the international legal position of a permanently 
neutral state. 


* Translated by Dr. Helene Lischka, Assistant at the Institute of International Law 
of the University of Vienna. 

1U. 8. Senate Exec. G, 84th Cong., 1st Sess., p. 40; 49 A.J.I.L. Supp. 191 (1955). 

2 Sen. Exec. G, 84th Cong., Ist Sess.; 49 A.J.I.L. Supp. 162 (1955). 
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II. THe PostTIon oF A PERMANENTLY NEUTRAL STATE IN 
INTERNATIONAL LAW 


To answer this question the following phrase in Article 1 of the Moscow 
Memorandum is useful: ‘‘neutrality of the type maintained by Switzer- 
land.’’ It is therefore necessary to consider first of all the development of 
Swiss neutrality.’ 

After the Swiss struggles for independence and her victory over Karl 
d.Kiihnen of Burgundy, a period of military action took place, in which 
Swiss soldiers could be found on nearly every battleground of Europe, gain- 
ing highest military glory. Today historical remains of the Swiss military 
past are to be found in the Swiss Bodyguard of the Vatican fulfilling its 
peaceful duty with old halberds and traditional uniforms. But after the 
defeats at Marignano (1516) and Pavia (1595) Switzerland tried to avoid 
the conflicts of the big Powers, because the main causes of these conflicts 
were questions of a religious nature. The military participation of Switzer- 
land would have caused struggles within its own territory due to religious 
disagreements among Swiss citizens. 

A few treaties, therefore, were made containing the obligation ‘‘to sit 
still’’ in case of war. But this determination still did not mean a general 
kind of neutrality. It was only the beginning of a policy of neutrality. 
The first decisive step toward this aim was the building up of an army of 
30,000 men in 1647 in order to protect Swiss territory. This is the method 
of armed neutrality. By the Treaty of Miinster in 1648 Switzerland gained 
its independence, and henceforth the effort to keep out of any war was 
easily to be observed. 

But it is not possible to give a fixed date for the change from temporary 
neutrality to permanent neutrality. In spite of this slow development 
Switzerland called itself a ‘‘Neutralitatsstandt’’ as early as 1684. Al- 
though the other countries took notice of this declaration, Swiss neutrality 
was not yet formally recognized. 

This situation was disturbed by the entry of the army of Napoleon, caus- 
ing Switzerland to become a vassal of France for a short time. But this 
was not the end of the Swiss neutrality policy. After Napoleon was de- 
feated at Leipzig, Switzerland once more proclaimed her neutrality, though 
she was unable to maintain it. In the declaration, therefore, concerning the 
entry of the Allied armies into Switzerland the following important sen- 
tence is to be found: 


Les Puissances ne peuvent admettre une neutralité qui dans les rap- 
ports actuels n’existe que de nom... . Sans prétention aucune de 
s’immiscer dans ses rapports intérieurs [sc. de la Suisse], elles ne 
souffriront pas que cet Etat reste placé sous une influence étrangére. 
Elles reconnaitront sa neutralité le jour, ot il sera libre et indépendant. 


8 Schweizer, Geschichte der schweizerischen Neutralitit (1895); Strisower, “Zur 
Geschichte des Neutralitaitsgedanken,’’ 5 Zeitschrift fiir Sffentliches Recht 184 ff. 
(1926); Strupp, ‘‘Neutralisation, Befriedung, Entmilitarisierung,’’ in the Manual of 
International Law 1 ff. (1: °%3); Guggenheim, Traité de droit international public 549 
ff. (1954), and the authors there cited. 
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With this declaration the Powers had shown that they were willing to ac- 
knowledge Swiss neutrality as soon as its independence was restored. The 
Swiss Ambassador in Paris reported to his government on May 30, 1814: 


The Courts wish the political organization of Switzerland to end soon, 
in order to give the congress, which will assemble at Vienna in the first 
days of August, the possibility of recognizing the independence, neu- 
trality and new organization of Switzerland. 
Thus it is apparent that the Swiss demand for neutrality was supported by 
the Powers. The Swiss Committee, appointed by the Congress of Vienna, 
stated in its report of January 16, 1815, the following principles: 
Les Puissances alliées se sont engagées 4 reconnaitre et 4 faire recon- 
naitre, 4 1’époque de la pacification générale, la neutralité perpétuelle 
du corps hélvétique, de lui restituer les pays qui lui firent enlevés... 
mais de ne considérer ces engagements comme obligatoires qu’autant 
que la Suisse en compensation des avantages qui lui étaient réservés, 
offrigait 4 1’Europe tant par ses institutions cantonales que par la na- 
ture de son systéme fédératif, une garantie suffisante de l’aptitude de 
la nouvelle confédération 4 maintenir sa tranquillité intérieure et par 
cela méme a faire respecter la neutralité de son territoire. 
This report repeats the well-known principle of actual neutrality. This 
neutrality must be defended against everyone. But there is also a new 
idea formulated, the idea of Swiss neutrality being useful to general Euro- 
pean interests. And this is the first time in history that the ‘‘ permanent 
neutrality’’ of Switzerland is mentioned. The Swiss Committee also rec- 
ommended that a foundation must be given for Swiss neutrality in interna- 
tional law. In accordance with this recommendation, the Powers declared 
on May 20, 1815, that they acknowledged the permanent neutrality of 
Switzerland as soon as Switzerland gave its consent. This offer was ac- 
cepted by Switzerland on May 27, 1815, and she declared her willingness to 
give her consent to the decisions of the Congress of Vienna of March 20, 
1815. At the same time Switzerland expressed her gratitude to the Powers 
for their being prepared to recognize and guarantee the permanent neu- 
trality of Switzerland. The agreement, presented by the Swiss delegate 
Pictet de Rochemont at Paris on November 15, 1815, was definitively signed 
by the Powers of the Congress, establishing an internationally and legally 
permanent neutrality. This situation was recognized by the other signatory 
Powers in Article 435 of the Peace Treaty of Versailles. The international 
rights and duties of a permanently neutral state enumerated in the follow- 
ing paragraph arise from this legal development and the permanent prac- 
tice of Switzerland: 


1. The permanently neutral state is bound to obey the international rules 
of neutrality during a war between other countries.‘ 

2. It is not only entitled, but also obliged, to defend its territory by all 
means against any foreign attack.’ Permanent neutrality therefore must 
be an armed neutrality.® 

4Guggenheim, op. cit. 549. 5 Strupp, loc. cit. 549. 

¢ This obligation also arises for Austria, not from the State Treaty of May 15, 1955, 
because this acknowledges only the right to arm, but from a neutrality which is to be 
based on international law. 
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3. It may not enter into any obligations in peacetime which may involve 
it in war.’ It is not allowed to make treaties of alliance, assistance, pro- 
tection, or guaranty with other nations. It must not allow other states to 
erect military bases in its territory, as it may thereby be involved in war. 

4. It may, however, apply to other Powers for a guaranty of the integrity 
of its own territory. 

5. It is absolutely free in its domestic and foreign policy as far as it has 
no other agreements.® 

6. In particular it is not bound to observe an ideological neutrality. 
Freedom of speech and press will not be restrained by permanent neu- 
trality. When ideological neutrality was demanded by a few Nazi au- 
thors ® this demand was rejected not only by Switzerland *° but also by 
Norway, as it was not based on international law.*7 The freedom of the 
neutral press was expressed in the Hague Convention on Neutral Rights 
and Duties (1907). 


III. THe Crisis ofr NEUTRALITY AND THE LEAGUE OF NATIONS 


During the first World War a change in valuation of neutrality was to 
be observed.** In order to illustrate this fact it is quite interesting to com- 
pare two statements which are separated by an interval of only fifty years. 
The first one was made by the famous Belgian politician, Gustave Rolin- 
Jaequemyns in 1875, the second one by his younger brother, Baron Albéric 
Rolin in 1924. Both opinions were given to the Belgian Academy of 
Sciences. The first statement was as follows: It is the special mission of 
neutral states to strengthen peaceful relations between all human beings. 
Modern international law entrusts to nations endowed with a guaranty of 
neutrality the task of safeguarding peace, rational freedom and progress 
in international relations. Quite a contrary opinion is to be found in the 
second report. Its title, ‘‘The crisis of neutrality,’’ is characteristic of its 
contents. It states that neutrality is an old institution which is no longer 
respected. It is only justifiable in case the neutral states are unable to 
judge which belligerent is in the lawful position. But extreme neutrality 
proves only egotism and cowardice. And Rolin continues: 


The organization of the federation of states is the negation of neu- 
trality. The Covenant of the League of Nations has abolished this 
neutrality. It will be the end of neutrality when all the nations which 
are not yet admitted to the League of Nations join the League and 
thereby make it a powerful organization. 


7 Strupp, loc. cit. 230 ff. 8 Ibid. 305 ff. 

® Bockhoff, ‘‘Ganze oder halbe Neutralitit,’’ Nationalsozialistische Monatshefte 
(1938) 910 ff.; Bilfinger, ‘‘ Neutralitait und Presse,’’ Monatshefte fiir auswirtige Politik 
(1939) ; Pointet, La neutralité de la Suisse et la liberté de la presse (1945). 

10 Guggenheim, op. cit. 541; see te report of the Schweizer Bundesrat concerning 
the press system from 1939-1945, F.F. 1947, I, pp. 109 ff. 

11 Hambro, ‘‘Ideologische Neutralitat,’’ 18 Zeitschrift fiir dffentliches Recht 502 ff. 
(1939). 

12 Guggenheim, op. cit. 541. 18 See Strisower, loc. cit. 184 ff. 
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This was the opinion of an era in which everyone expected the League 
of Nations to be very successful. It was therefore not the opinion of Rolin 
alone. Article 16 of the Covenant of the League of Nations obliged all 
Members to break off immediately and directly all economic and financial 
relations with any state which carried on an aggressive war forbidden by 
the Covenant. The Members were also obliged to allow the transit of 
troops engaged in military sanctions. Under these provisions it was no 
longer possible to the neutral states to remain impartial, and thus the basis 
of neutrality was lost. The Members were not compelled to participate in 
military action, but they were obliged to blockade the aggressor. 

Now it was necessary for Switzerland to give its opinion on this new de- 
velopment. Switzerland was unable to apply to the League of Nations for 
admission without losing its permanent neutrality. On the other hand, it 
could not expect the League to accept its neutrality, which was in contra- 
diction to the Covenant. In this situation Switzerland and the League 
came to a compromise. At first the Council of the League declared that 
the idea of permanent neutrality was not compatible with the principles of 
the Covenant, which set forth the obligation of all Members to common ac- 
tion. But the Council released Switzerland from the duty of participating 
in military sanctions and allowing transit of foreign troops. The obliga- 
tion to execute economic and financial measures was retained, because of 
the Swiss opinion declaring those measures to be compatible with a neu- 
trality policy. On August 4, 1919, the Swiss Bundesrat declared in a mes- 
sage that neutrality does not include an obligation to maintain economic 
equality. During the Italo-Ethiopian War, however, when economic meas- 
ures were taken against Italy, the Swiss politicians came to the conclusion 
that this method was full of contradictions. No state which is blocked by 
economic measures of another state can be expected to consider the latter 
neutral. This consideration caused the Swiss statement of April 29, 1938, 
that it would no longer participate in economic measures.’* This state- 
ment was accepted by the League of Nations without any opposition on 
May 14, 1939.15 Thus Switzerland returned to integral neutrality without 
leaving the League of Nations. 


IV. NEUTRALITY AND THE CHARTER OF THE UNITED NATIONS 


Article 16 of the Covenant of the League of Nations established the ob- 
ligation for all Members to take immediate economic steps against the ag- 
gressor and to allow the transit of troops through their territories. The 
rules of the United Nations Charter are much more adaptable, since Article 
39 only entitles the Security Council to determine the existence of any threat 
to the peace, breach of the peace, or act of aggression and to decide what 
measures shall be taken to maintain or restore international peace. There- 
fore the Members of the United Nations are not bound to take action im- 
mediately against the aggressor, as was the duty of the Members of the 

14 League of Nations Official Journal, 1938, pp. 385 ff. 

15In connection with this point see Keppler, ‘‘Die neue Neutralitit der Schweiz,’’ 
18 Zeitschrift fiir éffentliches Recht 35 ff. (1939). 
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League of Nations. Now they are expected to wait for a decision of the Se- 
curity Council before acting. As it is left to the Security Council whether 
a Member is to be invited to take measures, the Security Council is able to 
excuse individual Members from such measures. Participation, moreover, 
in compulsory measures, including the granting of rights of passage in ac- 
cordance with Article 43 of the Charter, depends on special agreements 
between the Security Council and the individual Members. 

Therefore, a formal dispensation concerning these measures, such as was 
given to Switzerland in the League of Nations, is not necessary. It suffices 
that the Security Council does not invite those Members which it does not 
believe should participate in military sanctions to ratify the special agree- 
ments under Article 43 (3) of the Charter. 

The situation is quite different in the case of political and economic sanc- 
tions, as all Members are obliged to carry out these sanctions to the extent 
ordered by the Security Council. The Security Council is certainly entitled 
to release individual Members from participation in the execution of such 
measures, as mentioned above. But the Security Council is not obliged to 
exercise this right. The best method, therefore, to permanently release in- 
dividual Members from their economic obligations would be an amendment 
to the present Charter in accordance with Article 108. Such an amend- 
ment would probably be possible when the great Powers have recognized 
the permanent neutrality of Austria. In this ease they certainly will sue- 
ceed in getting the consent of two-thirds of the General Assembly necessary 
for adoption and ratification of such an amendment. 

However, owing to the difficulty of this method, and the possibility of a 
wrong interpretation of such an amendment, it must be considered whether 
there is another way to more simply achieve this aim. In this connection 
the question must be answered whether the Security Council may recog- 
nize the permanent neutrality of a state by means of a resolution, as was 
done by the Council of the League of Nations in favor of Switzerland. 
The Council of the League recognized Swiss neutrality in accordance with 
the above-mentioned Article 435 of the Peace Treaty of Versailles. As 
the signatory Powers of this treaty were not identical with the Members 
of the League, Article 435 is not to be considered as an exception to the 
Covenant. The Council of the League, therefore, adopted the resolution 
concerning the neutrality of Switzerland without being entitled to do so 
under the Covenant. As the individual Members and not the Council of 
the League were obliged to execute sanctions, the basis for such authority 
of the Council is not included in Article 16 of the Covenant. The Council 
of the League was only entitled to make recommendations to the League 
Members. The United Nations Security Council, on the contrary, can de- 
cide freely which Members it wants to execute sanctions and compulsory 
measures and to what extent. The Security Council may therefore per- 
manently relieve individual Members of these obligations by a resolution 
embodying a principle. Only the Security Council would be able to alter 
or annul such a resolution, as there is no higher body within the Organi- 
zation. Amendment or repeal of the resolution by the Council could be 
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hindered by a permanent member by exercise of the right of veto. Such 
a resolution would assure each party that the neutrality of the privileged 
Members would also be respected by the United Nations. 

Finally the question must be answered whether it is possible to maintain 
neutrality if the activity of the Security Council is blocked by the exercise 
of the right of veto during a war and the Council is thereby prevented 
from taking the necessary steps. In this situation, as well as during the 
time before action of the Security Council, the states have the right of in- 
dividual or collective self-defense under Atticle 51 of the Charter. But 
they are not obliged to assist the state attacked by an aggressor, not even 
in case of a recommendation by the General Assembly, because such recom- 
mendations are not legally binding. In both cases the states can choose in 
accordance with Article 51 whether to help the victim of aggression by 
military or economic sanctions or to maintain neutrality. 

As Article 1 of the Charter enumerates effective and collective measures 
for the prevention and removal of threats to the peace and for the suppression 
of acts of aggression, the position of a permanently neutral state was con- 
sidered incompatible with membership in the United Nations.**® This was 
the opinion of the Conference of San Francisco. But since the world is 
split into two big blocs, neutrality is again given consideration. Neutral 
India, for example, mediated in the Korean conflict. The Geneva Con- 
ventions of August 12, 1949, concerning the Protection of the Victims of 
War recognize the important position of neutral states. The conventions 
declare that neutral states shall control the execution of the provisions of 
the conventions. 

Another proof of the re-evaluation of neutrality is the fact that the great 
Powers have declared their willingness to recognize the neutrality of Aus- 
tria. At the same time they are prepared to support Austria’s application 
for admission to the United Nations Organization, as they have acknowl- 
edged that it is a greater contribution to peace for a state which is situated 
between the two big blocs to maintain its neutrality than to join one of 
the blocs. It is therefore apparent that the neutrality of a state is justified 
if such neutrality supports the interests of peace and not selfish motives. 

For this reason Switzerland had a special position in the League of Na- 
tions. The same reasons may be applied to Austria, if she wants to become 
a Member of the United Nations Organization but remain a permanently 
neutral state. Two items should therefore be remembered on which the 
exceptional position of Switzerland in the League of Nations was based. 
One paragraph in the above-mentioned message reads: 


It cannot be denied that the abstract meaning of neutrality does not 
agree with the idea of the League of Nations. Neutrality means main- 
tenance of peace by non-interference, the League, however, wants the 
maintenance of peace by joint action of its members. At a moment 
when so many nations have made heavy sacrifices because of their 
faith in the justice of this cause, they may have lost understanding 
of the value of neutrality and consider it to be indifference to the just 
cause. The neutrality of Switzerland is, however, not connected with 


16 Kelsen, The Law of the United Nations 94 (1950). 
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a neutrality supporting selfish aims. Its neutrality is a principle and 
a durable one and marked by its absolute reliability. Switzerland 
does not want to join a war because of the possibility of a momentary 
advantage. This neutrality is not indifferent but impartial. 


The message continues: 


The neutrality of Switzerland in the League of Nations seems to defeat 
the purpose of this organization, but is actually justified. Like all his- 
torical institutions, the League of Nations is not only based on abstract 
principles but is also influenced by the geographical and historical char- 
acteristics of its members. It is a compromise of the idea of a perfect 
peace organization and the political possibilities of today. 


These arguments are still valid for admitting to the United Nations Organi- 
zation a state which for special reasons desires to maintain the position of 
a permanently neutral state within the United Nations Organization. 

The main object of the United Nations Organization is the maintenance 
of international peace. All provisions, therefore, of the Charter which 
support this purpose under normal circumstances have to yield when an 
exception is necessary in order to achieve the main object of the United 
Nations Organization, the maintenance of peace. 


Vienna, July, 1955 
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JOHN MARSHALL AND TREATY LAW 


By Epwarp DUMBAULD 


Of the Pennsylvania Bar 


The enduring value of Chief Justice John Marshall’s contributions to 
international law‘ is shown by the fact that during the bicentennial year 
of his birth the Supreme Court of the United States has had occasion in the 
course of current litigation to apply principles set forth in well-known de- 
cisions rendered by Marshall more than a century ago.? Likewise there 
is timeliness, in view of current interest in ‘‘treaty law,’’ in Marshall’s 
pronouncements on that topic.® 

The rule Pacta sunt servanda is a ‘‘fundamental norm”’ of international 
law.* By virtue of this rule treaties create binding obligations under in- 
ternational law. But treaties also create internal law in the United States 
by virtue of Article VI, clause 2, of the Constitution, which provides that: 


This Constitution, and the laws of the United States which shall be 
made in Pursuance thereof; and all Treaties made, or which shall be 
made, under the Authority of the United States, shall be the supreme 
Law of the Land; and the Judges in every State shall be bound 
thereby, any Thing in the Constitution or Laws of any State to the 
Contrary notwithstanding. 


Other provisions of the Constitution make plain that the treaty-making 
process is a function delegated to the Federal Government and prohibited 
to the States.® 

Since by Article I, section 1, ‘‘all legislative Powers herein granted’’ are 


1 On this topic see Edward Dumbauld, ‘‘ John Marshall and the Law of Nations,’’ 104 
U. of Pa. L. Rev. 38 (1955); and Benjamin M. Ziegler, The International Law of John 
Marshall (1939). 

2In National City Bank v. Republic of China, 348 U. 8. 356 (1955), 49 A.J.I.L. 405 
(1955), the Court discussed Marshall’s ‘‘classical opinion’’ in Schooner Exchange v. 
McF addon, 7 Cranch 116 (1812). In Tee-Hit-Ton Indians v. United States, 348 U.S. 272 
(1955), the Court followed the ‘‘ great case’’ of Johnson and Graham’s Lessee v. Me- 
Intosh, 8 Wheat. 543 (1823). 

8 The term ‘‘treaty law’’ is currently used to denote that part of the domestic, mu- 
nicipal, or internal law of the United States which is created by reason of the legal con- 
sequences attached by Art. VI, clause 2, of the Constitution of the United States to in- 
ternational treaties to which the United States is a party. 

4 Dumbauld, ‘‘The Place of Philosophy in International Law,’’ 83 U. of Pa. L. Rev. 
590, 601 (1935). Some writers account for the binding force of customary law by re- 
garding it as a ‘‘tacit pact.’’ Ibid. at 602. 

5 Art. IT, sec. 2; Art. I, sec. 10. Before the adoption of the Constitution, Arts. [IX and 
VI of the Articles of Confederation (which took effect on March 1, 1781, when Maryland 
signed) contained similar provisions. Virginia ratified the treaty of Feb. 6, 1778, with 
France on June 3, 1779. James Brown Scott, Sovereign States and Suits before Arbi- 
tral Tribunals and Courts of Justice 54-56 (1925). 
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vested in Congress, it follows that ‘‘law’’ can be made otherwise than by 
exercise of the ‘‘legislative powers.’’ ® 

Marshall was not a member of the Constitutional Convention which met 
at Philadelphia in 1787, but he was undoubtedly aware of the importance 
which the framers attached to the enforcement of treaty obligations." The 
effect of conflicting State policies upon commerce and foreign relations had 
proved detrimental to American interests and prestige abroad. The British 
yovernment refused to turn over the military posts along the Canadian 
frontier, as required by the Peace Treaty of September 3, 1783, because of 
alleged violations by several States of provisions in the treaty intended to 
facilitate the collection of debts in America by English creditors. The 
**Virginia Plan’’ contained, and Madison strongly supported, a proposal 
that the Federal Government be given a negative or veto over all State 
legislation. This was thought necessary in order to ensure enforcement of 
treaty obligations. But ultimately the framers chose merely to clothe 
treaties with the force of internal law, enforceable in State courts, and, as 
a further means of enforcement, to vest Federal courts with jurisdiction of 
cases arising under treaties.° 

Marshall’s first experience with the effect of treaties as supreme law of 
the land was in Ware v. Hylton.*° He was losing counsel in that case." 
The Supreme Court held that Article 4 of the Peace Treaty of September 3, 
1783," permitted full recovery of a debt owed by Virginians to British 


6 This is not surprising, since modern jurists recognize that ‘‘law’’ is made by courts, 


though judges can legislate, as Holmes said, ‘‘ only interstitially; they are confined from 
molar to molecular motion.’’ Southern Pacifie Co. v. Jensen, 244 U. 8. 205, 221 (1917). 
John Chipman Gray thought that all law was judge-made; that statutes merely fur- 
nished raw material for the law-making process. See Dumbauld, ‘‘ Judicial Review and 
Popular Sovereignty,’’ 99 U. of Pa. L. Rev. 197, 198 (1950). Proposals to require con- 
currence of the House of Representatives in the exercise of the treaty-making power 
were twice rejected by the Constitutional Convention. 2 Farrand, Records of the Federal 
Convention of 1789, 392-394, 538 (1911). 

7 Violation of treaty provisions by the States was one of the principal ‘‘ Vices of the 
Political System of the United States’’ listed by Madison in April, 1787. 2 Writings 
of James Madison 362 (Hunt ed. 1901). 

8 For the background and development of Art. VI, clause 2, see Dumbauld, ‘‘ Thomas 
Jefferson and American Constitutional Law,’’ 2 J. Pub. Law 370, 379-380, 385-388 
(1954). 

9 Federal judicial power was extended by Art. ITI, sec. 2 to ‘‘cases . . . arising under 

. treaties made, or which shall be made’’ under the authority of the United States. 
As a practical matter, the creation of Federal courts, and the delegation of the com- 
merce and taxing powers to the central government, were of major importance in effec- 
tively curbing the interference of the States in international affairs. In theory, as-a 
matter of law if not in fact, it was already the opinion of Jefferson, Jay, Monroe, and 
other eminent lawyers of the era that treaties were part of the law of the land and bind- 
ing on the States even before adoption of the Constitution. Note 8 supra; see also Dum- 
bauld, in Procrepines of the American Society of International Law, 1954, p. 155; Dum- 
bauld, The Political Writings of Thomas Jefferson 133 (1955). 

103 Dall. 199 (1796). 

11 Patrick Henry was of counsel for the debtors in the lower court. 3 Henry, Patrick 
Henry 601-648 (1891). 

12 Art. 4 of the treaty says: ‘‘It is agreed that Creditors, on either Side shall meet 
with no lawful Impediment to Recovery of the full Value in Sterling Money of all bona 


. 
‘ 


1956] JOHN MARSHALL AND TREATY LAW 71 


creditors, notwithstanding the fact that the debtors had on April 26, 1780, 
made a part payment into the Virginia loan office, in accordance with that 
State’s Act of October 20, 1777, thereby discharging the debt pro tanto. 
Marshall’s argument was that the treaty protected only existing debts, not 
those that had been discharged before the treaty became effective.** 

Later in life Marshall was himself a beneficiary of the protection afforded 
by treaty law. He had a personal financial interest in the validity of an 
alien landowner’s legal rights. He was one of the purchasers of the Fair- 
fax lands in the Northern Neck of Virginia.** After lengthy litigation the 
Supreme Court in Fairfax’s Devisee v. Hunter’s Lessee * upheld the title 
Marshall and his associates had acquired from the English heir of Lord 
Fairfax. Marshall did not sit in the case. Story spoke for the Court, 
reversing the Virginia Court of Appeals,** and holding that Denny Fair- 
fax’s title could be divested for alienage only by an inquest of office,’ and 
since the Commonwealth of Virginia had neglected to conduct such a pro- 
ceeding, the State’s grant to Hunter was invalid.** After the Jay Treaty 
of November 19, 1794, went into force, Article 9 of that instrument pro- 
tected Fairfax’s title.’ 

Marshall’s first experience in diplomacy came when he was appointed in 
1797 by President John Adams as an envoy to France. His colleagues on 
this much-publicized ‘‘XYZ’’ mission were Charles Cotesworth Pinckney 


fide Debts heretofore contracted.’’ 2 Miller, Treaties and Other International Acts of 
the United States of America 154 (1931). 

133 Dall. at 210-215. John Bassett Moore speaks with undue disparagement of Mar- 
shall’s argument in this case: ‘‘It is not strange that this argument was unsuccessful. 
While it doubtless was the best that the case admitted of, it may serve to illustrate the 
right of the suitor to have his case, no matter how weak it may be, fully and fairly pre- 
sented for adjudication.’’ 2 The Collected Papers of John Bassett Moore 456 (1944). 
Justice Cushing thought that Virginia should indemnify the debtor, 3 Dall. at 283. 
Justice Chase thought that the Federal Government should, because it had sacrificed 
private rights for the public object of making peace, ibid. 245. Chase interpreted the 
term ‘‘creditors’’ in the treaty as ‘‘a description of persons, and not of their rights.’’ 
Ibid, 243. Justice Wilson pointed out that ‘‘it is not confined to debts existing at the 
time of making the treaty; but is extended to debts heretofore contracted.’’ Ibid. 281. 
To interpret the treaty as covering extinguished debts it was necessary for the court to 
resort to general knowledge that when the treaty was made the intent of the negotiators 
was to afford relief against various types of State laws permitting payment in property, 
in paper money, and other methods diminishing the economic value to the creditor. Ibid. 
238. Marshall’s argument was far from being weak or frivolous. 

142 Beveridge, Life of John Marshall 203-211 (1919). For £14,000 the group ac- 
quired 160,000 acres. 

157 Cranch 603 (1813). See 4 Beveridge, op. cit. 147-164 (1919). 

16 Hunter v. Fairfax’s Devisee, 1 Munford 223 (1810). The Virginia court’s refusal 
to obey the Supreme Court’s mandate evoked spirited political controversy and a further 
judicial decision in Martin v. Hunter’s Lessee, 1 Wheat. 304 (1813). 


17 Blackstone describes this as ‘‘an inquiry made by the king’s officer . . . concerning 
any matter that entitles the king to possession of lands or tenements, goods or chattels.’’ 
3 Commentaries *258. 187 Cranch at 622. 


19 Ibid. at 627. Marshall wrote to his brother that the decision ‘‘is very absurdly put 
on the treaty of 94.’’ 4 Beveridge, op. cit. 164. Perhaps he thought that the Peace 
Treaty of September 3, 1783, should have been relied on as the ground of decision. See 
Hunter v. Fairfax’s Devisee, 3 Dall. 305 (1796). 
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of South Carolina and Ellsworth Gerry of Massachusetts.” It fell to 
Marshall to prepare a lengthy communication to Talleyrand, the French 
Minister of Foreign Affairs, setting forth in forceful and dignified terms 
the American position with respect to the matters at issue between the 
two nations.** ‘‘Contemplating man, even in a different society, as the 
natural friend of man, a state of peace, though unstipulated by treaty, was 
considered as imposing obligations not to be wantonly violated,’’ Marshall 
asserted.2* America’s neutrality was no disrespect to France. 

Answering the French complaint that England took French goods from 
American ships, Marshall pointed out that the treaty of February 6, 1778, 
between France and the United States did not bind England. That treaty 
established as between the two nations party to it the rule of ‘‘free ships, 
free goods.’’ But it did not alter the prior law insofar as relations with 
other nations were concerned. ‘‘ Articles in a treaty can only be inserted 
by consent. The United States, therefore, can never be responsible for not 
having inserted an article to which the other contracting party would not 
assent.’’** In the Franco-American treaty the two nations agreed 


that the goods of an enemy found on board the vessels of either party 
shall be safe, and that the goods of either found on board the vessel of 
an enemy shall be liable to capture. The one part of this rule is in 
consequence of and dependent on the other. The one part cannot on 
any principle of justice be abandoned while the other is maintained.* 


Hence, if France seeks to capture enemy property from American vessels, 
she should spare American property on enemy ships. 

In 1815, as Chief Justice, Marshall dealt with the same question in The 
Nereide.*®> In that case cargo belonging to a resident of Buenos Aires had 


20 The letters X, Y, and Z were inserted in place of the names of the French emis- 
saries, Hottenguer, Bellamy, and Hauteval, when the dispatches from the United States 
envoys were published in 1798. War with France seemed imminent when it became 
known that the American mission had not been officially received, and that a loan or 
bribe had been solicited by the French as a condition precedent to the commencement of 
serious negotiations. Pinckney’s irate reply ‘‘No, not a sixpence’’ as it passed from 
mouth to mouth became the more rhetorical ‘‘ Millions for defense, but not a cent for 
tribute.’’ Federalist plans for war with France received a setback when President 
Adams, without consulting his party colleagues, announced that he would send another 
mission to France if assurance were given in advance that it would be received with 
proper respect for its diplomatic status. Dumbauld, The Political Writings of Thomas 
Jefferson 197 (1955); 2 Beveridge, Life of John Marshall 256-351 (1916); 2 American 
State Papers (Foreign Relations) 157-182 (1832). Letters written to George Wash- 
ington during Marshall’s sojourn in Europe also contain interesting observations on in- 
ternational affairs. Oster, The Political and Economic Doctrines of John Marshall 154~- ~ 
169 (1914). 

21 This communication was dated Jan. 27, 1798. 2 Am. State Papers (Foreign Rela- 
tions) 169-182 (1832). 

22 Ibid. at 169. Secretary of State Jefferson had previously declared to the French 
Minister on June 17, 1793, that by the law of nature, quite apart from treaties, the 
United States was in a state of peace with all the belligerent Powers. Dumbauld, The 
Declaration of Independence and What It Means Today 64 (1950). 

282 Am. State Papers (Foreign Relations) 170, 171, 174. 

24 Ibid. at 181. 259 Cranch 388 (1815). 
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been shipped in an armed British merchantman that traveled as part of a 
convoy. The ship was captured and brought into New York by an Ameri- 
can privateer during the war between the United States and Great Britain. 
Marshall held that neutral property did not lose its immunity from capture 
by being placed in a belligerent armed vessel.*® 

The argument was urged that a treaty between the United States and 
Spain ** subjected the goods of either party, being neutral, to condemnation 
as enemy property if found on board an enemy ship. Marshall rejected 
this view, shrewdly pointing out that the treaty merely forbade capture of 
enemy property when transported in neutral vessels. It did not provide 
that neutral property would lose its exempt status if transported in enemy 
bottoms. The purpose of a treaty provision of this type, Marshall ex- 
plained, was to enlarge, not to diminish, the rights of neutrals.** 

Recognizing that ‘‘the original law of nations’’ permitted the capture of 
enemy goods wherever found, but prohibited the capture of neutral goods 
wherever found, Marshall pointed out that by treaty: 


Many nations have believed it to be their interest to vary this simple 
and natural principle of public law. They have changed it by con- 
vention between themselves, as far as they have believed it to be for 
their advantage to change it.*® 


Such treaties must be construed as they are written. The modification of 
the general law which they effect extends no further than is specified in 
the terms of the treaties themselves. The insertion or omission of articles 
in treaties cannot be attributed to inadvertence: 


Treaties are formed upon deliberate reflection. Diplomatic men read 
the public treaties made by other nations and cannot be supposed 
either to omit or insert an article, common in public treaties, without 
being aware of the effect of such omission or insertion. Neither the 
one nor the other is to be ascribed to inattention.*° 


Concurring in a eulogy upon Secretary of State Jefferson pronounced by 
Dallas in the course of argument,*? Marshall nevertheless declined to draw 
the conclusion desired by counsel, that the rules of ‘‘free ships, free goods’’ 
and ‘‘enemy ships, enemy goods’’ were necessarily concomitant and in- 
severable because Jefferson had referred to both of them currente calamo 
during diplomatic controversy with France.** 


26 Ibid. at 427. Story dissented. 

27 Art. 15 of the treaty of Oct. 27, 1795, 8 Stat. 146. 

289 Cranch at 418, 420. 29 Ibid. at 418-419. 

80 Tbid. at 419. Marshall’s rule that the courts must avoid judicial legislation in the 
case of treaties is illustrated by The Amiable Isabella, 6 Wheat. 1 (1823), where 
Story spoke for the Court. Exemption from condemnation was accorded by a treaty 
to ships sailing with a passport ‘‘according to the form annexed to the treaty.’’ 
But by accident or design no such form was annexed to the treaty. The Court held that 
the provision granting exemption was inapplicable. 

819 Cranch at 399, 422. In his XYZ note, Marshall had himself referred to the same 
letters of Secretary of State Jefferson cited by counsel in The Nereide, quoted in note 32 
infra, 2 Am, State Papers (Foreign Relations) 172 (1832). See text at note 24 supra. 

82 ‘*T believe it cannot be doubted, but that by the general law of nations, the goods 
of a friend found in the vessel of an enemy are free, and the goods of an enemy found 
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The Chief Justice likewise took occasion to comment on William Pink- 
ney’s flowery argument: 

With a pencil dipped in the most vivid colors, and guided by the 
hand of a master, a splendid portrait has been drawn, exhibiting this 
vessel and her freighter as forming a single figure, composed of the 
most discordant materials, of peace and war. So exquisite was the 
skill of the artist, so dazzling the garb in which the figure was pre- 
sented, that it required the exercise of that cold investigating faculty 
which ought always to belong to those who sit on this bench, to discover 
its only imperfection; its want of resemblance.* 


After Marshall’s return from the XYZ mission to France, he was elected 
to Congress in 1799. <A question of treaty enforcement arose during his 
term in that body. Marshall won widespread acclaim by his speech in the 
House on March 7, 1800, in defense of the action of President John Adams 
with respect to the Jonathan Robbins case.** In Article 27 of the Jay 
Treaty of November 19, 1794, the United States and Great Britain agreed 
to ‘‘deliver up to Justice, all Persons who being charged with Murder or 
Forgery, committed within the Jurisdiction of either, shall seek an Asylum 
within . . . the other.’’** Under this provision demand was made upon 
President Adams to deliver up one Jonathan Robbins, alias Thomas Nash, 
who was charged with murder committed during a mutiny on board a 
British frigate in 1791. Robbins was arrested on a warrant issued upon 
application of the British Consul at Charleston, South Carolina. The 
prisoner sought release on habeas corpus. While he was in custody, Presi- 
dent Adams directed Judge Bee to deliver Robbins to the British Consul 
in fulfillment of the treaty obligation. As Robbins claimed to be an 
American citizen and a victim of impressment into British naval service, 
public sentiment was aroused and opponents of the Adams Administration 
sought to make political capital of the incident. A resolution criticizing 
the President’s action was offered by Congressman Edward Livingston of 


in the vessel of a friend are lawful prize. .. . It is true that sundry nations desirous 
of avoiding the inconveniences of having their vessels stopped at sea, ransacked, carried 
into port and detained, under pretence of having enemy goods aboard, have, in many 
instances, introduced by their special treaties another principle between them, that enemy 
bottoms shall make enemy goods, and friendly bottoms friendly goods; a principle much 
less embarrassing to commerce, and equal to all parties in point of gain and loss. But 
this is altogether the effect of particular treaty, controlling in special cases the general 
principle of the law of nations, and therefore taking effect between such nations only 
as have so agreed to control it.’’ Jefferson to E. C. Genet, July 24, 1793, 7 Works of 
Thomas Jefferson 457 (P. L. Ford ed., 1904). See also Jefferson to G. Morris, Aug. 16, 
1793, ibid. 497. 

88 9 Cranch at 406,429. ‘‘The attendance of women at arguments before the Supreme 
Court had . . . much effect on the performance of counsel at this period . . . Pinkney 
especially would become eloquent . . . if women entered the court-room.’’ 4 Beveridge, 
Life of John Marshall 134 (1919). See also 1 Warren, The Supreme Court in United 
States History 473 (1922). As to Pinkney’s influence on the development of interna- 


tional law, see 2 id. 27. 
84 Marshall’s speech is printed in Oster, The Political and Economic Doctrines of John 


Marshall 225-253 (1914). Regarding this debate, see 2 Beveridge, op. cit. 458-475 
(1916). 
352 Miller, op. cit. (note 12 supra) 263. 


EEE 


1956 | JOHN MARSHALL AND TREATY LAW 75 


New York. Marshall’s speech was made in opposition to Livingston’s 
measure. 

The first point discussed by Marshall was whether the offense charged 
came within the terms of the treaty. This depended on whether the crime 
was committed ‘‘within the jurisdiction’’ of Great Britain. Marshall ar- 
gued that no other nation but that country could have jurisdiction over a 
murder on one of its warships on the high seas.** 

Marshall next sought to show that, there being an obligation on the nation 
to deliver up the prisoner, the performance of that obligation was an ex- 
ecutive rather than a judicial function.** The claim was made by one 
nation against the other; no court has jurisdiction of such demands. ‘‘The 
President is the sole organ of the nation in its external relations,’’ and its 
sole representative in dealings with foreign nations. Hence their demand 
must be made of him. ‘‘He is charged to execute the laws. A treaty is 
declared to be a law. He must then execute a treaty, where he, and he 
alone, possesses the means of executing it.’’ Until Congress provides a 
different procedure, ‘‘it seems the duty of the executive department to ex- 
ecute the contract by any means it possesses.’’ * 

In conclusion, Marshall argued that there was no ‘‘invasion of the prov- 
ince of a court’’ when the President directed that Robbins be transferred 
from judicial custody into the hands of the British Consul. Marshall 
adroitly conceded that an impressed American seaman committing homi- 
cide for the purpose of liberating himself from the vessel in which he was 
confined ought not to be delivered up as a murderer. He did not believe 
that ‘‘a contrary sentiment could find a place in the bosom of any Ameri- 
ean.’’ But the President had directed that Robbins was to be surrendered 
only ‘‘if satisfactory evidence of the murder should be adduced.’’ * 
Hence his surrender implied a finding that he was not an impressed sea- 
man seeking liberation, for in such a contingency there would have been no 


‘‘murder’’ committed.*® 

The crux of Marshall’s celebrated speech is his demonstration that it is 
the duty of the President to ‘‘take care that the laws be faithfully exe- 
cuted’’; ** and therefore, since a treaty is a law,** it is his duty to execute 


86 Oster, op. cit. (note 34 supra) 228, 233. Even if the mutiny were piracy under the 
law of nations, punishable by the United States, the murder would not be so punishable, 
and it was for the murder that Robbins was delivered up. Marshall’s construction of 
the statutory piracy provisions enacted by Congress was later confirmed by his judicial 
opinions in U. 8. v. Palmer, 3 Wheat. 610 (1818), and U. 8. v. Klintock, 5 Wheat. 144 
(1820). See also U. S. v. Smith, ibid. 153, and U. S. v. The Pirates, ibid. 184. 

87 To the argument that under Art. ITI, sec. 2, the judicial power extends to ‘‘all cases, 
in law and equity, arising under . . . treaties,’’ Marshall replied that the case at hand 
was not one in law or equity, appropriate for judicial determination. That provision did 
not confer on the courts ‘‘any political power whatever.’’ Oster, op. cit. (note 34 supra) 
238. The establishment of an international boundary was mentioned as another instance 
of a political question. Ibid. 239. 

88 Tbid. 247-248. 89 Ibid, 251-252. 

40 This argument smacks of petitio principii. Marshall advanced it for political 
reasons. 

41 Art. IT, sec. 3. 42 Art. VI, clause 2. 
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the obligation incumbent upon the nation. He is the sole organ of the 
nation in its external relations; ** to him, therefore, foreign nations must 
address their claims demanding performance of treaty obligations. 

Upon becoming Secretary of State in the closing months of the Adams 
Administration, Marshall again had occasion to deal with matters involving 
the interpretation of treaty obligations. Negotiations with England re- 
garding the functioning of the claims commission set up under Article 6 
of the Jay Treaty ** proved troublesome. Marshall characterized the view 
taken by the English Commissioners as a ‘‘wild, extensive, and unreason- 
able construction’’ of the treaty.*® At the same time Marshall stated em- 
phatically the importance attached by the United States to faithful per- 
formance of its treaty obligations. ‘‘This Government is, as it has ever 
been, sincerely desirous of executing, with perfect and scrupulous good 
faith, all its engagements with foreign nations.’’ * 

Another disputed treaty provision was Article 18 of the treaty,*’ placing 
in the list of contraband ‘‘whatever may serve directly the equipment of 
vessels.’’ Marshall protested that the English Government was construing 
this provision in such a broad and inclusive manner that no effect was being 
given to the word ‘‘directly”’ in the text. To expunge such an important 
word, Marshall believed, was to rewrite the treaty and ‘‘to substitute an- 
other agreement’’ for that made by the parties. He vigorously voiced the 
objections of the United States: ‘‘This construction we deem alike un- 
friendly and unjust.’’ 

Questions arising under treaties comprised a substantial part of the cases 
involving international law which came before Marshall after his elevation 
to the Supreme Court. Ambiguous provisions in treaties dealing with 
cessions of territory occasioned a number of decisions construing these in- 
ternational conveyances. Such a case was Foster v. Neilson,*® where Mar- 
shall elaborated the statement which he had made in the Jonathan Robbins 
speech to the effect that determination of international boundaries is a 
political, not a judicial question. In Foster v. Neilson the plaintiff claimed 
under a Spanish grant dated January 2, 1804. The land in question lay 
between the Iberville and Perdido rivers; the question therefore was 
whether it was part of West Florida, and belonged to Spain at the time of 
the grant, or whether it had already become part of the United States by 
virtue of the Louisiana Purchase. As Daniel Webster, during argument, 
stated the issue, it was ‘‘whether the lands, sued for by the petitioner, are 
a part of the province of Louisiana as that province was ceded by France 


48 Art. II, sec. 2, par. 2; Art. II, sec. 3. 

442 Miller, op. cit. (note 12 supra) 249-251. 

452 Am. State Papers (Foreign Relations) 486. He considered it obvious that the 
expression ‘‘all cases’’ in Art. 6 of the treaty meant only those cases submitted to ar- 
bitration by the parties. Ibid. 387. 

46 Tbid. 386. 

472 Miller, op. cit. (note 12 supra) 258-259. 

482 Am. State Papers (Foreign Relations) 488. 

492 Pet. 253 (1829). 
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to the United States; or are a part of West Florida, as that province was 
ceded by Spain to the United States.’’ °° 

The location of the eastern boundary of Louisiana was a matter that had 
been strenuously disputed by the United States and Spain. Neither nation 
would abandon its own position, and diplomatic negotiations had proved 
unavailing. By Article 3 of the secret Treaty of San Ildefonso signed on 
October 1, 1800, Spain agreed to retrocede to France ‘‘the Colony or 
Province of Louisiana, with the same extent it now has in the hands of 
Spain and that it had when France possessed it,’’ prior to November 23, 
1762. The same vague description was incorporated in the Treaty of 
Paris of April 30, 1803, transferring the territory to the United States. It 
was on this occasion that Napoleon uttered the memorable quip that if an 
ambiguity did not already exist in the treaty it would be well to insert 
one, and that Talleyrand told the American Minister, Robert R. Livingston, 
‘vou have made a noble bargain for yourselves and I suppose you will 
make the most of it.’’™ 

Accordingly, when the Floridas were ceded to the United States by the 
treaty of February 22, 1819, the Spanish Monarch ceded ‘‘all the territories 
which belong to him’’ known as East and West Florida. This second 
ambiguous description was a face-saving formula which enabled both 
nations to avoid abandonment of their previous contentions.°? By Article 
8 of that treaty it was provided that land grants made before January 24, 
1818, should be ratified and confirmed.** The Court emphasized the propo- 
sition that by the United States Constitution treaties became part of the 
supreme law of the land, and hence those that were self-executing became 
operative immediately, without any further legislative or executive ac- 
tion.** The clause in the treaty with Spain, however, was construed as 
contemplating and requiring further action in order to validate the land 
claims involved. 

The Court refused to embark upon an independent judicial investiga- 
tion into the boundary dispute regarding West Florida. Such a question 
was political, not judicial. The courts must adhere to the position taken 
by the legislative branch and the department entrusted with foreign 
affairs.*® 

In United States v. Percheman,** the Court upheld the grantee’s title 

50 Ibid. at 293. Louisiana was ceded by France to the United States on April 30, 1803 
(thus prior to plaintiff’s grant); while West Florida was not ceded to the United States 
by Spain until Feb. 22, 1819. Ibid. at 300, 310. 

51 Lyon, Louisiana in French Diplomacy 108, 225 (1934). Marshall said: ‘‘ The intro- 
duction of ambiguous phrases into the treaty, which power might afterwards construe 
according to circumstances, was a measure which the strong and the politic might not 
be disinclined to employ.’’ 2 Pet. at 307. 

52 Tbid. at 310. Italics supplied. 

58 Ibid. There was an exception in the case of three large grants, which were to be 
treated as void. Marshall and one other Justice would have interpreted this as a ‘‘nega- 
tive pregnant’’ upholding all other grants. But a majority of the Court thought differ- 
ently. Ibid. at 313. 

54 Ibid. at 314. 55 Tbid. at 315. 

56 Ibid. at 307, 309. 577 Pet. 51 (1833). 
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to a tract of land acquired under a grant from the Spanish Governor of 
Florida on December 12, 1815. That province was ceded to the United 
States by the treaty of February 22,1819. By that treaty the King ceded 
only what belonged to him. The United States acquired no title to lands 
previously granted by him. Even in cases of conquest, Marshall declared, 
private rights remain undisturbed ; only the political relations of allegiance 
to the former sovereign are dissolved.*® 

The Spanish text of the treaty, the Court noted, contained a provision 
that such grants of land ‘‘shall remain ratified and confirmed.’’ The 
English version of that article said ‘‘shall be ratified and confirmed.’’ 
Rejecting the Government’s argument that the treaty contemplated fur- 
ther subsequent action by the United States in order to validate the titles 
involved, the Court construed the English text as harmonious with the 
Spanish.*® 

The scrupulous regard to be shown by American courts for the sanctity 
of treaties is illustrated by United States v. Schooner Peggy. A con- 
vention with France, signed on September 30, 1800, and ratified on Febru- 
ary 18, 1801, provided in Article 4 that ‘‘property captured, and not yet 
definitively condemned ... shall be mutually restored.’’** The Peggy 
had been condemned in the court below on September 23, 1800, but an 
appeal was taken to the Supreme Court.*? Marshall held that the con- 
demnation was not definitive, since it was subject to appellate review; and 
that, since the treaty was law of the land, the ship must be restored. 
Ordinarily, he conceded, the function of an appellate court is only to de- 
termine whether the judgment rendered below was or was not erroneous 
when rendered; but if during the appeal a controlling law intervenes, the 
court must obey it.® 

Another leading case involving the effect of treaties is Chirac v. Chirac. 
A Frenchman, Jean Baptiste Chirac, emigrated to Maryland in 1793. 
On September 22, 1795, he took oaths of citizenship in that State under a 
Maryland law of 1769. The following day he received a grant of land, 
involved in the lawsuit. On July 6, 1798, he was naturalized as a citizen 
of the United States. He died intestate in July, 1799, leaving heirs in 
France, and also a natural son, J. C. F. Chirac. The State of Maryland, 
believing that the land had escheated, granted it to this son, saving the 

58 Ibid. at 86. A dictum to the same effect appears in American Ins. Co. v. Canter, 
1 Pet. 511, 544 (1828). In Brown v. U. S., 8 Cranch 110, 126 (1814), Marshall held 
that war does not automatically result in confiscation of enemy property, but merely 
confers upon the belligerent sovereign a right to confiscate. 

59 7 Pet. at 88-89. The Court pointed out that in Foster v. Neilson, 2 Pet. 253 (1829), 
where the same treaty language was involved, the Court’s attention had not been directed 
to the discrepancy between the two versions. Not only are the two texts of a treaty 
to be construed harmoniously, but statutes are to be construed so as not to conflict with 
international law. Murray v. The Charming Betsey, 2 Cranch 64, 118 (1804); Talbot v. 


Seeman, 1 Cranch 1, 43 (1801). 

601 Cranch 103 (1801). 

612 Miller, Treaties and Other International Acts of the United States of America 
459 (1931). 621 Cranch at 107. 

63 Tbid. at 108, 110. 642 Wheat. 259 (1817). 
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rights of persons claiming by devise or descent from J. B. Chirac. The 
son continued to hold the land, and the French heirs brought an action of 
ejectment in 1809.% 

A Maryland statute of 1780 relating to ownership of land by French 
nationals provided that the rights of the heirs of a French citizen of 
Maryland would vest in the State unless the owner settled in Maryland 
within ten years or conveyed to a citizen of the United States.*%° However, 
Article 13 of the treaty of February 6, 1778, with France enabled French- 
men to hold land in the United States, and this treaty had upon the 
adoption of the Constitution become supreme law, protecting Chirac’s 
property. On the day before this treaty ceased to be in force, Chirac had 
become naturalized as an American citizen, and no longer needed the 
protection of the treaty in order to hold his land.® 

At the date of Chirac’s death there was no treaty in effect with France 
which would protect the rights of his French heirs. The Maryland law 
of 1780 was therefore applicable, which cut their fee to a life estate unless 
they settled in Maryland within the statutory period. But during the 
continuance of this defeasible status, a new treaty with France came to 
their assistance.”° In reply to the argument that the treaty merely pro- 
tected existing estates, but did not enlarge them, Marshall pointed out that 
the estate of Chirac’s heirs was already a fee, though subject to being 
defeated by non-performance of a condition. The crucial question there- 
fore was: Did the treaty dispense with performance of the condition im- 
posed by Maryland law? On this point the Court held that the Maryland 
policy as to alien ownership of land had been modified by the treaty. The 
treaty placed the French heirs ‘‘in precisely the same situation, with respect 
to lands, as if they had become citizens. It renders the performance of the 
condition a useless formality.’’** Nor was it important that the treaty 
was in force for only eight years.’* The rights of the Chirac heirs were 


65 Ibid. at 261. 66 Ibid. at 262. 

67 Ibid. at 270-271; 2 Miller, op. cit. (note 12 supra) 11. 

682 Wheat. at 272. The treaty of 1778 was abrogated by the Act of July 7, 1798, 
1 Stat. 578, which contained recitals that ‘‘the treaties concluded between the United 
States and France have been repeatedly violated on the part of the French government; 
and the just claims of the United States for reparation of the injuries so committed have 
been refused, and their attempts to negotiate an amicable adjustment of all complaints 
between the two nations, have been repelled with indignity.’’ 

69 2 Wheat. at 272-273. The period expired in July, 1809, four months after suit had 
been brought by the heirs. 

70 Ibid. at 274. This was Art. 7 of the Convention of Sept. 30, 1800, Miller, op. cit. 
(note 12 supra) 462-463. 

712 Wheat. at 275. The treaty contained a restriction that in case the laws of either 
of the two nations should restrain aliens from the exercise of the rights of property with 
respect to real estate, ‘‘such real estate may be sold, or otherwise disposed of, to citizens 
or inhabitants of the country where it may be.’’ Ibid. at 276. ‘‘This general power 
to sell . . . endures for life,’’ according to Marshall’s interpretation of the treaty, and 
supersedes the term of ten years given by the Maryland Act of 1780. Ibid. at 276-277. 

72 This resulted from what Marshall called an ‘‘ added article,’’ but was in reality a 
condition stipulated in the ratifications exchanged. Miller, op. cit. (note 12 supra) 480, 
481, 
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perfected while the treaty was in force; these vested rights survived its 
subsequent expiration."® 

Chirac v. Chirac contains Marshall’s answer to the contentions of present- 
day innovators who are not contented with what the Constitution as drawn 
up by the Founding Fathers provides with respect to treaty law. In the 
first place, the treaty involved in that case (the treaty of February 6, 1778, 
with France) is a good example of one ‘‘made under the authority of the 
United States’’ before the adoption of the Constitution. The framers in- 
tended to clothe such pre-existing treaties, which antedated the Constitu- 
tion, with the force of law, to the same extent as later treaties entered 
into after the Constitution became operative. Marshall’s decision in the 
Chirac case gave effect to this intention of the framers. 

The purpose of the difference in wording in Article VI, clause 2, of the 
Constitution with respect to treaties and statutes was to recognize the 
status of such pre-existing treaties, not to legalize unconstitutional treaties 
while condemning unconstitutional statutes. Statutes, to be supreme law 
of the land, must be ‘‘made in pursuance’’ of the Constitution, while the 
same status is accorded to treaties ‘‘made, or which shall be made, under 
the authority of the United States.’’ After the Constitution became opera- 
tive, a treaty would have to be made in pursuance of the Constitution in 
order to be made under the authority of the United States. But of course 
a treaty made before the Constitution was adopted (such as the 1778 treaty 
with France) could not be made in pursuance of the Constitution. But 
the framers intended to accord to such a treaty the same authority as it 
would have had if made after the Constitution took effect. This was done 
by the Court in the Chirac case. 

Marshall’s holding in Chirac v. Chirac also demonstrates that, insofar 
as the internal law of the United States is concerned, Congress can at any 
time do away with a treaty which it considers undesirable. The Act of 
1798 abrogated the treaty of 1778. There is therefore no need for any 
amendment to the Constitution in order to escape from distasteful pro- 
visions of ‘‘treaty law.’’"* If ever there is likelihood of detriment to the 
public by reason of inadvertent or unwise exercise of the treaty-making 
power by the President and Senate, a simple and effective remedy is at 
hand. This remedy is available under the Constitution as it was in the 
beginning, is now, and was in 1817 when Marshall spoke for the Court in 
Chirac v. Chirac. 

What Marshall in McCulloch v. Maryland ™ said of the Constitution is 
applicable to that part of it which deals with treaty law: 

We must never forget that it is a constitution that we are expounding 
intended to endure for ages to come, and consequently to be 
adapted to the various crises of human affairs. 

732 Wheat. at 277-278. In Society for the Propagation of the Gospel in Foreign 
Parts v. Town of New Haven, 8 Wheat. 464 (1823), where Washington, J., spoke for the 
Court, it was held (p. 493) that termination of a treaty does not divest property rights 
acquired under it, although the Court did not accept the view that all treaties are ex- 


tinguished by war between the contracting parties (p. 494). 
74 The same proposition was reiterated in Whitney v.- Robertson, 124 U. S. 190, 194 
(1888). 754 Wheat. 315, 407, 415 (1819). 
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UTILIZATION OF INTERNATIONAL RIVERS IN THE 
MIDDLE EAST 


A STUDY OF CONVENTIONAL INTERNATIONAL LAW * 


By ABRAHAM M. Hirscu 


Graduate Faculties, Columbia University 


In recent years, increased attention has been focused on international 
conflicts of interest with respect to international rivers of the Middle 
East. The creation of new political units in the area after the first 
World War,’ their attainment of independence, and the creation of new 
states in the years following the second World War,’ fragmented the 
areas irrigated by most of the Middle East’s rivers. The emphasis on 
internal economic development, stimulated by the tremendous opportunities 
made possible by a combination of the new technology, of economic plan- 


*The author wishes to express his grateful appreciation to Professors Jacob C. 
Hurewitz and Oliver J. Lissitzyn of Columbia University for their helpful criticism 
of this paper. 

1The term Middle East as used in this paper refers to the area from Turkey to 
Afghanistan, from Pakistan to Israel. Egypt and the Sudan—hence the Nile and Gash 
Rivers—are not included in the scope of this study. 

Major Middle Eastern river disputes have involved the Jordan-Yarmuk Basin, the 
Indus River Basin, and the Helmand River. Lesser tensions, past or present, have 
involved the Orontes, the Kweik, the Euphrates and the Tigris, as well as a number of 
lesser streams. It must be remembered that of all the major rivers in the area, only 
the Litani River in Lebanon and the Seyhan, Ceyhan, Kizilirmak, and some other rivers 
in Turkey, flow entirely, from source to sea, through the territory of a single state. 

2 Political units created after World War I out of the dismembered Ottoman Empire 
were (besides Turkey) Syria, Lebanon, Iraq, Palestine and Transjordan—all Class 
‘*A’? League of Nations Mandates. Iraq alone became independent in the inter-war 
period, in 1932. 

8 Syria and Lebanon achieved formal independence in 1943, real independence in 
1946. Transjordan, today the Hashemite Kingdom of Jordan, became independent in 
1946. Pakistan was created in 1947 when British rule over the Indian sub-continent 
ended. Israel became a state in 1948, when most of Arab Palestine was absorbed by 
Jordan. 

Of the above states, all except Israel have accepted the international treaty obliga- 
tions of the Mandatory period (or of the British India period, in the case of Pakistan). 
‘*Tsrael does not inherit the international treaties signed by the United Kingdom as 
mandatory power... .’’ Statement by Abba Eban, Oct. 30, 1953, U.N. Security 
Council, 8th year, Official Records, 633rd meeting, p. 26, par. 125. See Anthony 
Leriche, ‘‘ Aspects formels de la dévolution d’obligations résultants de traités dans 
le eas d’un nouvel Etat (Cas de quelques Etats du Moyen-Orient,’’ 2 Revue de Droit 
Int. pour le Moyen-Orient 105 (1953); Shabtai Rosenne, ‘‘Israél et les traités inter- 
nationaux de la Palestine,’’ 77 Journal du Droit Int. 1140 (1950); and idem, Israel’s 
Armistice Agreements (Tel Aviv, 1951). The Armistice Agreements signed by Israel 
and the four adjoining Arab states in 1949 (texts in 42 U.N. Treaty Series (hereinafter 
cited as U.N.T.S.) 251-351) are not political treaties, and the Armistice Demarcation 
Lines are not political boundaries, even where they coincide with the old Palestinian 
border. 
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ning, and of the availability of loans and even grants from foreign and 
international sources, encouraged the various governments to plan for the 
harnessing of all available resources; and among these, water and hydro- 
electric resources are considered prominent. Such projects are of great im- 
portance to the respective countries, and are usually carried out more or 
less directly by the various governments, rather than by private promoters. 
The direct involvement of government in these endeavors serves on the one 
hand to facilitate the mobilization of the country as a whole behind the 
project; on the other hand, whenever and wherever the various national 
interests in international rivers are involved, the conflict becomes one not 
between contractors, investors, or promoters of different countries, but 
between governments, determined to make use, in pressing for the success- 
ful termination of the conflict of interests, of all the ways and means which, 
as governments, they have at their disposal, not necessarily excluding the 
use of armed force. 

None of the Middle East river disputes can be fully analyzed without 
taking into consideration very important political questions that divide the 
countries contending for the rights of use of the rivers. What stands 
in the way of Arab-Israel understanding, for instance, is not primarily 
the question of utilization of the waters of the Jordan and Yarmuk Rivers; 
rather, the water dispute is bound up with political and economic differ- 
ences, whose resolution, it would seem, is prerequisite to any solution of 
the question of the Jordan-Yarmuk Basin. Similarly, the Indus Basin 
water dispute cannot be understood except within the context of the dif- 
ferences that have caused friction between India and Pakistan. Afghani- 
stan and Iran have feuded over the Helmand River waters for at least 
some eighty years, but questions extraneous to the water problem have 
aggravated the dispute and caused it to recur after partial solution, when- 
ever the two countries became dissatisfied with each other’s neighborly 
attitude. 

There are also smaller rivers—one might call them creeks—which have 
become, at one time or another, points of conflict between countries, though 
the conflict was localized in the sense that, whatever deprivation of water 
occurred and however serious its effects in terms of desiccated fields, its 
impact was restricted to a small area. Nonetheless, governmental ma- 
chinery was brought into action to intercede with the other, upstream 
government, on behalf of the affected villagers, and the dispute, involving 
perhaps only one small village on each side of the border, was enshrined in 
the annals of international relations by a formal treaty, or at least by an 
exchange of angry diplomatic notes. Whatever the nature and the out- 
come of such a dispute, it has to be evaluated in the terms and in the 
context of the total relations between the two countries concerned. 

Similarly, there are in the Middle East a number of rivers that will 
no doubt become foci of conflict if the political situation between riparian 
countries deteriorates. The Kabul River, for instance, which flows from 
Afghanistan to Pakistan through the Northwest Frontier districts concern- 
ing which Afghans are making certain demands, is a potential dispute 
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river; the Afghans are already reported to have begun construction of 
installations for the harnessing of this river—a project which, upon com- 
pletion, will affect Pakistani water supplies downstream in the Indus 
Valley. Here again, conflicts over water may combine with conflicts over 
other questions to form one large-scale international dispute. 

Studies have been made of the relevance of international case law to 
some of these Middle East disputes and its possible application to their 
solution ; especially the Jordan River dispute has been subjected to such 
treatment.* Because of a lack of international case precedent on the sub- 
ject of irrigation rivers, cases between States of federations, in which inter- 
national law has been applied, have usually been cited as examples of the 
way in which river disputes have been solved, despite the fact that the bit- 
terness of Middle Eastern hostility that forms the background to river dis- 
putes in this area, and the obvious absence of any supra-national authority 
in the Middle East (an authority which could fulfill the arbitral rdéle of 
the United States Supreme Court in the American river cases, for instance), 
makes any parallel between Middle East and American (or other federal) 
river disputes purely academic.° 

On the other hand, little attention has so far been given to international 
law concepts reflected in conventional international law of the Middle 
East. Indeed, there are a sufficient number of treaties, agreements, con- 
ventions, etc., concluded by states of the Middle East in the nineteenth 
and twentieth centuries to enable the observer to draw some conclusions 
as to what Middle East practice has been with respect to international 
rivers, what principles went into the framing of the agreements that em- 
body these practices, and what patterns of international law and state 
practice emerge. The importance of such conventional law lies in the fact 
that most of it is not alien to, but is of the Middle East, at least to the 
degree that any part of ‘‘Western’’ international law, based on European 
and not on Islamic concepts, is part of modern Middle East international 
practice in general. For while many of these treaties were concluded 
between a Middle East state and a stronger European state (bordering 

4See, for instance, H. A. Smith, ‘‘The Waters of the Jordan: a Problem of Inter- 
national Water Control,’’ 25 Int. Affairs 415 (1949); M. G. Ionides, ‘‘The Disputed 
Waters of the Jordan,’’ 7 Middle East Journal 153 (1953); see also J. F. Hostie, 
‘Problems of International Law concerning Irrigation of Arid Lands,’’ 31 Int. Affairs 
61 (1955). 

5 For a good survey of various international river disputes, see H. A. Smith, The 
Economie Uses of International Rivers (1931); James Simsarian, The Diversion of 
International Waters (1939); Pierre Joubert, De 1’Aménagement International des 
Forces Hydrauliques (1938); J. Andrassy, ‘‘Les Relations Internationales de Voisi- 
nage,’’ 79 Recueil des Cours 77 (Hague Academy, 1951, II); G. Sauser-Hall, ‘‘ L’Utili- 
sation Industrielle des Fleuves Internationaux,’’ 83 ibid. 471 (1953, II). River cases 
between States of federations are discussed in Willard B. Cowles, ‘‘ International Law 
as Applied between Subdivisions of Federations,’’ 74 ibid. 659 (1949, I); for cases be- 
tween units of British India, see Indus Commission Report (India, 1942). A digest of 
principles applied (mostly in Europe) to certain aspects of international river utiliza- 
tion can be found in United Nations Economic Commission for Europe, Committee on 


Electric Power, Legal Aspects of Hydro-Electric Development of Rivers and Lakes of 
Common Interest (Geneva, January, 1952, Doc. No. E/ECE/136). 
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on the Middle East or controlling an area thereof), other treaties, re- 
flecting the same Western concepts of international exchange of rights 
among sovereign states, were concluded between two Middle East govern- 
ments. The latter group of treaties symbolizes the integration of Middle 
East states into the international legal community. They also prove that 
international river law not only has taken root in the Middle East, but has 
‘‘acclimatized’’ itself to the generally arid conditions that characterize 
the region. 

By grouping similar provisions of these various treaties, an analysis 
of prevailing practice becomes possible. Of course, no uniformity exists 
in the Middle East any more than elsewhere in the world, but a pattern 
becomes apparent. 


UTILIZATION OF INTERNATIONAL WATERS 


Rivers of common interest for two or more countries have in modern 
times, in the Middle East as elsewhere, been the object of conventional law 
which has sought to regulate the extent of the use of waters by the 
riparian states. Such regulation has taken place both with respect to 
‘‘boundary’’® rivers and to ‘‘successive’’ rivers. In the Middle East, 
emphasis has been placed on irrigation use of the various international 
rivers. Only in the Jordan Basin, on the Shatt-al-Arab, and on the Caspian 
Sea have fishing rights been extensively regulated by treaty. Hydroelectric 
exploitation was regulated for the first time in 1953," though referred to in 
a general manner in at least two earlier conventions. 

Treaties providing for the regulation of utilization of international river 
basins have hitherto been exclusively bilateral, even in basins where three 
or four countries share the watershed area. The March 29, 1946, Treaty 
of Friendship and Neighbourly Relations between Iraq and Turkey,® regu- 
lating, in Protocol No. 1, the use of the Tigris and Euphrates Rivers, as- 
signs certain rights to downstream Iraq while ignoring Syria, whose terri- 
tory straddles more than 400 miles of the Euphrates and includes a section 
of the Tigris to the thalweg. The World Bank plan of February 5, 1954,° 
for the partition of the Indus Basin waters between India and Pakistan, 
ignores upstream Afghanistan and Tibet. The Convention between Syria 
and Hashemite Jordan of June 4, 1953,’° regulates the use of the Yarmuk 
by the two countries; the treaty includes neither of the two other countries 
of the Jordan-Yarmuk Basin—Israel, itself a riparian on the Yarmuk, and 
Lebanon. 

Furthermore, there are but few instances of negotiations between two 
adjoining states seeking to regulate by convention their mutual rights to 

6 For a study of Middle East practice with respect to the definition of the frontier 
in boundary streams, see Hirsch, ‘‘River Boundaries in the Middle East: A Study of 
their Definition in Conventional International Law,’’ 4 Revue de Droit Int. pour le 
Moyen-Orient (1955). 

7 See infra, the Syria-Jordan Convention on the Yarmuk, 1953. 

837 U.N.T.S. 281. ® See note 54 infra. 

10 This agreement is described in detail below, in the section on International Organi- 
zation. 
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all the streams of common interest, even those which are neither ‘‘succes- 
sive’’ nor ‘‘boundary’’ rivers, but tributary thereof. In nearly all cases, 
conventions have been specifically addressed to a certain boundary stream 
and basin only. 

The earliest conventional restriction on boundary water use by the 
riparian states (in the Middle East) seems to be the Goldsmid Arbitral 
Award of August, 1872; it provided that neither in Persia nor in Afghani- 
stan were works ‘‘to be carried out . . . calculated to interfere with the 
requisite supply of water for irrigation on the banks of the Helmand.’’ ™ 
Somewhat later, the 1885-88 Anglo-Russian Demarcation Commission pro- 
hibited the Afghans from utilizing water from the Kushka River north of 
Chihil Dukter; ** the Kushka flows in Afghan territory up to its junction 
with the Pyandzh, a boundary river. The Afghanistan-U.8.S.R. Frontier 
Agreement of June 13, 1946, released Afghanistan from this disability, 
but provided that ‘‘nevertheless, the Afghan Party shall not increase the 
quantity of water taken from the river Kushka in this area and shall 
observe the status quo in this respect.’’ ™* 

The Treaty of Friendship between Persia and the Russian §.F.S.R., 
February 26, 1921, provided that the two countries ‘‘shall have equal 
rights of usage over the Atrak River and the other frontier rivers and 
waterways.’’** This treaty was followed by the Agreement of February 
20, 1926, which defined the respective rights of Persia and the U.S.S.R. 
to the various frontier rivers and streams between the Tedjen and Atrak 
Rivers. Some of the frontier rivers were apportioned between the two 
countries; the Tedjen River, for instance, was divided between the two 
countries—three-tenths of the flow to Persia, seven-tenths to Russia. Sev- 
eral other streams were allocated entirely to Persia; Russia was to receive 
the flow of the Firuze after Persian needs had been met. Most of the 
rivers provided for, including the Atrak, were equally divided between 
the two countries. Altogether some fourteen streams are dealt with by 
this agreement.*® 

Small frontier streams, as well as the Aras and other major rivers, were 
regulated by the Russo-Turkish Treaty concerning the Use of Frontier 
Waters, dated January 8, 1927..° Each of the two countries was given 
the right to use up to half the water of the frontier streams covered by the 

11 Text in Oliver B. St. John, Beresford Lovett, Euan Smith, 1 Eastern Persia; An 
Account of the Journeys of the Persian Boundary Commission, 1870-71-72, pp. 410- 
414; summaries of the Award appear in E. Hertslet, Treaties, &c., concluded between 
Great Britain and Persia, and between Persia and other Foreign Powers 63 (1891), 
quoting from 6 Aitchison’s Treaties 343 (2nd ed., 1876). 

1278 British and Foreign State Papers 270. 

18 Note III, Afghanistan-U.S.S.R. Frontier Agreement of June 13, 1946, 31 U.N.T.S. 
158, 

149 League of Nations Treaty Series (hereinafter cited as L.N.T.S.) 401. 

15 English text in 1 L. Shapiro, Soviet Treaty Series 314 (1950). 

167d. at 324. H. A. Smith, The Economic Uses of International Rivers 216, errs 

in stating that the agreement excludes the Aras from its provisions; the Aras is ex- 


cluded only from one of the articles of the agreement (Art. 11) dealing with matters of 
frontier policing, and regulating frontier water use by individuals. 
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agreement. Final agreement on the utilization of the Aras by the Turks 
was not reached until the summer of 1953, when the two countries signed 
three protocols concerning this river. The Igdir plain in Turkey is to re- 
ceive one-half of the Oktemberyan (Serderabad) Dam’s yearly output of 
water ; in return the Turkish Government agreed to pay nearly half a mil- 
lion dollars to remunerate the Soviet Government for a part of the con- 
struction cost of the dam.’ 

The Final Protocol of the Franco-Turkish Delimitation Commission, May 
3, 1930, declared that: 


Whereas their neighborhood on the Tigris imposes on the riparians 
specific obligations, it becomes necessary to establish rules concerning 
the rights of each Sovereign State in its relations with the other. 
All questions, such as navigation, fishing, industrial and agricultural 
utilization of the waters, and the policing of the river, shall be solved 
on the basis of complete equality; they shall further be dealt with 
in uniform conventions prepared by the Permanent Boundary Commis- 
sion.** 


Considering the extent of river boundaries in the Middle East, little 
attention has been given to boundary streams as far as concerns regulation 
of the use of their waters by the riparians. The Agreement of February 
20, 1928, between the United Kingdom and the Amir of Trans-Jordan,’® 
which indicated the center of the Jordan and Yarmuk Rivers, of the Dead 
Sea and of the Wadi Araba as the frontier between Palestine and Trans- 
jordan, contains not a word on their respective rights of utilization of the 
waters, although the water boundary totaled well over 200 miles. Noth- 
ing on boundary-rivers water utilization appears in the February 3, 1922, 
Agreement *° delineating the Lebanon-Syria-Palestine boundary or, except 
as provided by the above-mentioned 1930 Boundary Protocol with respect 
to the Tigris, in the various agreements on the Turkish-Syrian boundary, 
including the Convention of Friendship and Good Neighbourly Relations 
between France and Turkey, May 30, 1926.7" 

On the other hand there has been in the Middle East, to a considerable 
degree, regulation of ‘‘successive’’ rivers and of rivers that, though form- 
ing the boundary in a small area, are essentially ‘‘successive.’’ The earlier 
treaties tend to treat the problem of the utilization of the waters of these 
rivers in a restrictive manner; the emphasis is on restraining the upstream 
country from increasing its use of the waters. More recently there has 
been a gradual shift to treaties whose terms accentuate less the imposition 
of restrictions on the upstream state and more the granting of rights and 
priorities to the downstream state in a manner which will not unduly 


17 New York Times, Sept. 16, 1953, p. 10. 

18 France, Rapport & la Société des Nations sur la situation de la Syrie et du Liban, 
Année 1930, p. 177; translation by this writer. No further agreement on the subject 
seems to have been concluded. 

19 Great Britain, Treaty Series No. 7 (1930) Cmd. 3488. 

2022 L.N.T.S. 365. It was ratified on March 7, 1923, and is sometimes cited as of 
this date. The Jordan was not a boundary river in this agreement. 

2154 L.N.T.S. 197. 
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handicap the upstream country. Furthermore, there are several examples 
of bi-national co-operation designed to assist the downstream country 
without imposing unduly on the rights of the upstream state. 

An example of the earlier restrictive approach can be found in the con- 
vention between Persia and Russia of December 9/21, 1881.72 Inasmuch 
as the source of the River Firuze and those of other streams ‘‘ watering the 
soil of the Trans-Caspian province [of Russia] contiguous to the Persian 
frontier’’ were in Persia, it engaged the Persian Government 


on no account whatever to permit the establishment of fresh Settle- 
ments along the course of the said streams and rivulets from their 
sources to the point where they leave Persian territory, and not to 
extend the area of land at present under cultivation, and under no 
pretence whatever to turn off the water in larger quantities than is 
necessary for irrigating the fields now under cultivation within the 
Persian territory. 
The Shah was furthermore to appoint ‘‘a sufficient number of competent 
Agents’’ who were to see to the ‘‘immediate observance and fulfilment’’ 
of this clause of the convention. The convention between Persia and 
Russia of May 27/June 8, 1893," altogether surrendered to Russia the 
village of Firuze and some of the adjacent land watered by the Firuze 
River; this small area was to be restored to Persia in 1921. 

The Turco-Persian Boundary Delimitation Commission of 1914 em- 
ployed various principles. In the case of the Gangir River, it ascertained 
the total flow of that stream and then specified an amount of water, which 
it considered surplus to the water requirements of the Persian localities 
watered by that stream, which was to flow on to the then Ottoman area 
on the other side of the boundary. In the case of the Gunjan Cham, an- 
other small stream, it provided simply that whatever water was not used 
in Persia was to be directed downstream for the benefit of the then Ottoman 
village of Zurbatiya.** 

The Franco-British Convention of December 23, 1920,°° applied the 
principle that the water interests of the downstream areas were to be pro- 
tected. In the event that any French plan for the irrigation of Syria 
would ‘‘be of a nature to diminish in any considerable degree the waters 
of the Tigris and Euphrates at the point where they enter’’ British 
Mesopotamia, a commission of experts was to be appointed to make a pre- 
liminary study of the French plan. Another group of experts was to be 
appointed by the two governments to ‘‘examine in common .. . the em- 

2273 British and Foreign State Papers 97. 

2333 Martens, Nouveau Recueil Général de Traités (2éme série) 561. 

24 The text of the Commission’s protocols has apparently not been published, although 
it was deposited in the Archives of the League of Nations Secretariat (see League of 
Nations Official Journal, 1935(2), p. 207). The information here given is based on 
Appendix ITI(D) to the ‘‘ Request of the Iraqi Government . . . ,’’ ibid., p. 213 (Doe. 
No. C.531(1).M.242(1).1934.VII), and Persian Legation to Iraqi Foreign Ministry, 
Note 2573, Sept. 20, 1931, quoted there. C. H. D. Ryder, ‘‘The Demarcation of the 
Turco-Persian Boundary in 1913-14,’’ 66 Geographical Journal 227 (1925), gives inter- 
esting background information on the Commission’s work, but includes little, if any- 
thing, of a substantive nature. 2522 L.N.T.S. 355. 
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ployment, for the purposes of irrigation and the production of hydro- 
electric power, of the waters of the Upper Jordan and the Yarmuk and 
of their tributaries, after satisfaction of the needs of the territories under 
the French mandate.’’ In this connection, the French were to give their 
representatives ‘‘the most liberal instructions for the employment of the 
surplus of these waters for the benefit of Palestine.’’** The possibility 
of the erection in French territory of installations for the benefit of 
Palestine seems hinted at by the provision that the Palestine Administration 
‘*shall defray the expenses of the construction of all canals, weirs, dams, 
tunnels, pipelines and reservoirs or other works of a similar nature, or 
measures taken with the object of reafforestation and the management of 
forests’’ to the ‘‘extent to which the contemplated works are to benefit 
Palestine.’’ Neither of the two expert commissions seems ever to have 
been formed. But a provision, reminiscent of the 1920 convention, was 
included in the agreement of February 3, 1922, which states, inter alia, 
that 


the Government of Palestine or persons authorised by the said Gov- 
ernment shall have the right to build a dam to raise the level of the 
waters of lakes Huleh and Tiberias above their normal level, on con- 
dition that they pay fair compensation to the owners and occupiers of 
the lands which will thus be flooded. 


The protocol between France and the United Kingdom of October 31, 
1931, concerning the Yarmuk boundary between Syria and Transjordan,”’ 
reaffirms the above-quoted provisions of the 1920 convention which refer to 
the Yarmuk and its tributaries. 

Similar attempts to satisfy the needs of the downstream area are also 
found elsewhere in the Middle East. The Franklin-Bouillon Agreement of 
October 20, 1921,?* provided for the sharing, ‘‘between the city of Aleppo 
and the district to the north remaining Turkish,’’ of the waters of the 
Kweik River, ‘‘in such a way as to give equitable satisfaction to the two 
Parties’’; it proposed that representatives of the Turkish districts and of 
the city of Aleppo work out the arrangement, made necessary lest the 
newly drawn lines separating Syria from Turkey deprive the Aleppo area 
of its water supply. ‘‘{A] water supply from the Euphrates in Turkish 
territory’’ was considered in order to satisfy Aleppo’s requirements. In 
this respect, the Franklin-Bouillon Agreement of 1921 anticipated the 
Treaty of Peace signed at Lausanne, July 24, 1923,2° which provided in 
Article 109: 


In default of any provisions to the contrary, when as the result of 
the fixing of a new frontier the hydraulic system (canalisation, in- 
undation, irrigation, drainage or similar matters) in a State is de- 
pendent on works executed within the territory of another State, 


26 These provisions recall Rule II(7) of the Madrid Rules of 1911; see James Brown 
Scott, Resolutions of the Institute of International Law 168 (1916). 

27 Great Britain, Report to the Council of the League of Nations on . . . Palestine 
and Trans-Jordan for . . . 1931, p. 207 (1932). 
28 54 L.N.T.S. 179. 29 28 L.N.T.S. 12. 
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or when use is made of the territory of a State, in virtue of pre-war 
usage, of water or hydraulic power, the source of which is on the 
territory of another State, an agreement shall be made between the 
States concerned to safeguard the interests and rights acquired by 
each of them. . . .*° 


The Kweik River received further attention in the Franco-Turkish 
Convention of Friendship and Good Neighbourly Relations of May 30, 1926, 
which proposed that the French High Commissioner’s Office conduct, ‘‘at 
the cost of Syria up to a sum of two hundred thousand franes,’’ investiga- 
tions leading to the establishment of a scheme 


for supplying the requirements of the districts now irrigated by the 
waters of the Koveik and the requirements of the town and district of 
Aleppo, either by increasing the supply from the Koveik, or by taking 
water from the Euphrates in Turkish territory, or by a combination 
of these two methods. 


The Turkish Government undertook to give its full co-operation, and ‘‘to 
regard the work required to carry out the scheme in question as being of 
public utility.’’ 

A further evolution toward closer co-operation between upstream and 
downstream states is embodied in the Turkey-Iraq Treaty of Friendship 
and Neighbourly Relations of March 29, 1946.°* In it the two countries 
recognized the importance of conservation works on the Tigris and the 
Euphrates and their tributaries, and of ‘‘the maintenance of a regular 
water supply and the regulation of the water-flow ... with a view to 
avoiding . . . floods during the annual periods of high-water’’; Turkey 
and Iraq further recognized that the best locations for the construction 
of the required installations probably are in Turkey. The treaty provided 
for the visit to Turkey of Iraqi technical personnel for the purpose of 
making surveys (the maps for the surveys were to be prepared by ‘‘the 
competent Turkish services’’), collect various information and select the 
sites for the various installations; all the costs of these studies were to be 
borne by Iraq. The Turks agreed to co-operate fully with the Iraqi 
specialists. Turkey further agreed to install gauging stations on these 
rivers (costs to be shared by the two countries), to observe, during periods 
of high water, the level of the river ‘‘every day at 8 a.m.,’’ and, from those 
gauging stations equipped with telegraphic equipment, to telegraph the 
gauge readings to the competent Iraqi authorities (costs of communications 
to be defrayed by Iraq). The Turkish Government accepted in principle 
the construction of any installation erection of which might be found 


80 The provisions of this article are similar to those of Arts. 309 and 310 of the 
Treaty of Peace with Austria (Treaty of St.-Germain), Sept. 10, 1919. 

8154 L.N.T.S. 197. Little, if anything, seems to have been done along these lines. 
In fact, by the late twenties, according to Professor George Haddad of the Syrian Uni- 
versity (in a letter to the author, June 9, 1955), the Turks were making ‘‘almost exclu- 
sive use of the waters’’ of the Kweik. According to Arab Palestine Committee, Com- 
mentary on Water Development in the Jordan Valley Region, p. 18, note 1 (Beirut, 
1954), the Turks, about 1940, stopped the flow of water of the Kweik entirely. 

8237 U.N.T.S. 281. 
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necessary ; each installation (excepting the gauging stations) was to be the 
object of a separate agreement in respect of ‘‘its site, cost, operation and 
maintenance, as well as its use by Turkey for purposes of irrigation and 
power production.’’ Finally, Turkey agreed to inform Iraq of Turkish 
plans for the construction of conservation works on any of the two rivers 
or tributaries thereof, ‘‘so that these works may as far as possible, be 
adapted, by common agreement, to the interests of both Iraq and Turkey.”’ 
Unfortunately, little seems to have materialized, on the practical side, 
from this treaty.** 

The principle, so well exemplified above, of waiving the limitations im- 
posed by the principle of territorial sovereignty and allowing the construc- 
tion, in the territory of the upstream state, of works of benefit to the down- 
stream state, goes back to the nineteenth century. The Russians obtained 
from the Anglo-Russian Demarcation Commission of 1885-88 the right to 
construct a dam on the Murghab River (a stream which waters the Merv 
area; it rises in Afghanistan and loses itself in the Kara-Kum desert) and 
to use the Afghan bank of the river, where it formed the Afghan-Russian 
border, for that purpose.** The Russians, in the June 13, 1946, Afghani- 
stan-U.8.S.R. Frontier Agreement, gave up this right, on condition that the 
Afghans, too, would forego construction of such a dam on their territory 
‘fas would diminish the flow of water from this river on to Soviet terri- 
tory.’’** In 1867 and in 1910, two agreements were reached between Aden 
and the Sultan of Lahej and the Sultan of the Abdali respectively, provid- 
ing for the construction in the Amirs’ territories of pumping and aqueduct 
facilities for the benefit of Aden.** 

The Inter-Dominion Agreement between India and Pakistan of May 4, 
1948,°7 provided that the flow of waters in the various irrigation canals 
and rivers connecting West (Pakistani) Punjab with East (Indian) Pun- 
jab was to continue as before partition, and that Pakistan was to help de- 
fray some of the maintenance costs involved. East Punjab reserved the 
right, however, gradually to diminish the amount of water flowing to 
Pakistan, but not without giving the latter adequate time to ‘‘tap alterna- 
tive resources.’’ 

83 It must be remembered, in this connection, that Syria straddles more than 400 
miles of the Euphrates, and controls a section of the Tigris to the thalweg, as pointed 
out above. 

8478 British and Foreign State Papers 219, 245, 270-271. 

85 Loc. cit. note 13 supra. 

86 See 11 Aitchison’s Treaties 64, 74 (5th ed., 1929-33). The March 7, 1867, agreement 
with the Sultan of Lahej provided for the construction of an aqueduct from Sheikh 
Othman to Aden; the Sultan of Lahej was to receive one-half of the monies realized 
from the sale of the water in Aden. The April 11, 1910, accord with the Sultan of 
the Abdali gave the British the permanent right of use of a 110-acre plot of land 
along the Wadi As Sagair, where they could sink wells; the Sultan of the Abdali was 
to receive a monthly payment in return. There have been reports recently that the 
Sheikh of Kuwait has reached agreement with Iraq on the construction of a pipeline to 
convey water from the Shatt-al-Arab to Kuwait; a 43-inch pipe is to carry an initial flow 
of 25 million gallons per day. See E. A. V. De Candole, ‘‘Developments in Kuwait,’’ 
42 Royal Central Asian Journal 21 (1955). 

87 54 U.N.T.S. 45. See also note 57 infra. 
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The above are examples of states waiving, to some extent, their territorial 
sovereignty to enable a downstream state to benefit in its territory from 
the waters of ‘‘successive’’ international rivers. There are, however, ex- 
amples of states granting to inhabitants or nationals of another state rights 
to be enjoyed in the territory of the former. These rights usually include 
not only those of consumption of water, but also rights naturally connected 
with water, such as grazing and watering of flocks; these rights are impor- 
tant particularly in areas in which nomadism is still widespread, since the 
nomads’ economy would be endangered by the imposition of new boundary 
lines across their accustomed roaming grounds. Thus the Persian-Turkish 
Delimitation Protocol of November 4/17, 1913, provided that ‘‘the Turkish 
tribes which are in the habit of spending the summer .. . at the Gadyr 
and Lavene springs [in Persia] shall still have the use of their pastures 
under the same conditions as in the past.’’** The more recent Persia- 
Turkey Frontier Agreement of January 23, 1932, confers on the frontier 
guards of Persia the right ‘‘to avail themselves on an equal footing’’ with 
the Turkish guards ‘‘of the waters of the sources of Lake Borolan’’ in 
Turkey, as well as of ‘‘the grasslands situated to the south and west of 
the frontier-line within the radius of the said lake and the waters of the 
Salep, Kozlu, and Yukari Yarim Kaya springs.’’ 

Extensive grants of rights were made by the British when international 
boundaries were drawn in the Jordan-Yarmuk Basin after the first World 
War. By the agreement of February 3, 1922, it was provided that ‘‘any 
existing rights over the use of the waters of the Jordan by the inhabitants 
of Syria shall be maintained unimpaired.’’ Furthermore, the inhabitants 
of Syria and the Lebanon were given ‘‘the sam~ fishing and navigation 
rights on Lakes Huleh and Tiberias and on the River Jordan between the 
said lakes as the inhabitants of Palestine.’’ These rights were amplified 
and made mutual in the Agreement to Facilitate Good Neighbourly Rela- 
tions between Palestine and Syria and Lebanon of February 2, 1926: 


All the inhabitants, whether settled or semi-nomadic, of both terri- 
tories who, at the date of the signature of this Agreement enjoy graz- 
ing, watering or cultivation rights, or own land on the one or the other 
side of the frontier shall continue to exercise their rights as in the past. 
They shall be entitled, for this purpose, to cross the frortier freely and 


without a passport . . . without paying . . . any dues “or grazing or 
watering or any other tax on account of passing the frontier and enter- 
ing the neighbouring territory. . . . 


All rights derived from local laws or customs concerning the use of 
the waters, streams, canals and lakes for the purposes of irrigation or 
supply of water to the inhabitants shall remain as at present. The 
same rule shall apply to village rights over communal properties.*° 


88 League of Nations Official Journal, 1935(2), p. 201. 

89 Ibid. at 237. 

4056 L.N.T.S. 81. In September, 1953, Gen. V. Bennike, Chief of Staff of the 
U.N. Truce Supervision Organization in Palestine, expressed the view, in a letter to 
the Security Council (U.N. Doc. 8/3122, Annex III, par. 8), that this treaty’s provisions 
continued to represent the pattern of rights to the Jordan’s waters. This also was indi- 
cated as the Syrian viewpoint by Mr. Farid Zeineddine, Nov. 10, 1953, U.N. Security 
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Similar provisions were made in the Syria-Transjordan Boundary Pro- 
tocol of October 31, 1931. In one respect, the provisions referring to the 
Jordan Valley specifically are particularly interesting: the usual situation 
is here reversed and the upstream country given rights in the downstream 
area. 

Sometimes water rights of one kind are acquired by a state in exchange 
for another kind of water right granted to another state. Thus, by the 
treaty of November 22, 1921,** between Afghanistan and the British Gov- 
ernment, the Afghans acquired the right ‘‘to draw water in reasonable 
quantities through a pipe which shall be provided by the British Govern- 
ment from Landi Khana for the use of Afghan subjects at Tor Kham.”’ 
In return, the Afghan Government agreed 


that British officers and tribesmen living on the British side of the 
boundary shall be permitted without let or hindrance to use the afore- 
said portion of the Kabul River for purposes of navigation and that 
all existing rights of irrigation from the aforesaid portion of the river 
shall be continued to British subjects. 


A similar exchange is reflected in the exchange of notes of February 3, 
1934, between the United Kingdom and Afghanistan.*? Here, after the 
boundary had been redefined, the people of Dokalim in Afghanistan were 
given the right to take water from the Arnawai Khwar in Indian territory, 
subject to British consent to Afghan construction of new irrigation chan- 
nels in Indian territory; in return, the people of Arnawai in India were 
given the right to float ‘‘wood required for local use down that portion of 
the Arnawai Khwar which forms the international boundary.’’ ** 
Navigation and fishing were regulated, on the Caspian Sea, by the Persia- 
Russia treaties of February 26, 1921,4* October 1, 1927,*° and August 27, 
1935.4° The Caspian was opened to Persian navigation and fishing in 1921, 
when the terms of the 1828 Treaty of Turkomanchai, forbidding the Cas- 
pian Sea to Persian ships, were repealed. In 1927, a company in which 
each of the two countries was to have a fifty-percent interest, was set up 


Council, 8th year, Official Records, 636th meeting, pp. 3, 19, pars. 11 and 87. Mr. Abba 
Eban of Israel rejected this view in his statement on Oct. 30, 1953, ibid., 633rd meeting, 
pp. 26-27, pars. 125-126; he based the Israeli position on his country’s non-acceptance of 
the treaties of the Mandatory period (see note 3 supra) and on the very nature of the 
1926 agreement and the premise—good neighborly relations—upon which it is based. 
He added on Nov. 18, 1953, ibid., 639th meeting, pp. 19-20, pars. 83 and 87, that Israel 
took a more or less similar view of the earlier 1922 (ratified in 1923) agreement (see 
note 20 supra), but stated that Israel was ‘‘willing, ex gratia, to accept all the rights 
and obligations which would be incumbent upon it in this respect [i.e., with respect to 
the Jordan’s waters] if the [earlier] treaty were still valid.’’ 

Conflicting claims as to fishing rights on Lake Tiberias formed the background of the 
intensified Israel-Syria tension which the U.N. Security Council began to consider at its 
707th meeting, Dec. 16, 1955. 

4114 L.N.T.S. 67. 42 154 L.N.T.S. 350. 

48 The two villages dealt with in this exchange of notes are so small that only the 
most detailed maps show their location. The approximate position of Dokalim is latitude 
35°18.3’N., longitude 71°32.9’E. 449 L.N.T.S. 401. 

45112 L.N.T.S. 350. 46176 L.N.T.S. 301. 
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to exploit a former Persian concession to a Russian fishing company. In 
the Persian areas of the former concession, private fishing was prohibited, 
as it was in certain Persian rivers flowing into the Caspian; in two other 
such rivers, private Persian fishing was restricted to six months out of each 
year. The 1935 treaty restricted navigation on the Caspian to Russian 
and Iranian ships, the crews of which were to consist entirely of nationals 
of the two countries; the activities of nationals of third states in the har- 
bors of the Caspian were also limited. 

Internationalization of river navigation took place in the Shatt-al-Arab 
and on the Euphrates. The May 31, 1847, Treaty of Erzerum *’ provided 
for Persian navigation ‘‘ without let or hindrance on the Shatt-al-Arab from 
the mouth of the same’’ through Ottoman waters to the Persian frontier. 
The November 4/17, 1913, Boundary Protocol remained mute on Persian 
navigation, but specified that no change was to be made ‘‘in the existing 
rights, usages and customs as regards fishing on the Persian bank of the 
Shatt-al-Arab.’’ Finally, the Boundary Treaty between Iran and Iraq of 
July 4, 1937,** provided that the Shatt-al-Arab, ‘‘from the point at which 
the land frontier of the two States enters the said river to the high seas’’ 
was to be open ‘‘on equal terms to the trading vessels of all countries.’’ 
Whatever fees and charges were collected were to be ‘‘for services rendered 

. in the interests of navigation.’’ Warships and other non-commercial 
vessels of Iraq and Iran also were to be able to use the Shatt-al-Arab. Fur- 
thermore, the treaty stated that ‘‘the circumstance that the frontier in the 
Shatt-el-Arab sometimes follows the low water mark and sometimes the 
thalweg or medium filum aquae shall not in any way affect’’ the two states’ 
“right of user along the whole length of the river.’’ *® 

On the Euphrates, by the May 30, 1926, Convention of Friendship be- 
tween France and Turkey, the two countries were given the right of ‘‘ joint 
use of the port of Jerablus and of the track’’ connecting it with the rail- 
way station of that town. ‘‘An international river station’’ was to be es- 
tablished at the port of Jerablus, complete with a free customs zone. 

47 League of Nations Official Journal, 1935(2), p. 197. 

48190 L.N.T.S. 256. 

49 It is not clear whether the drafters of this treaty meant to identify thalweg with 
medium filum aquae ; if they meant this, then their definition of thalweg is incorrect, at 
least according to the Report of Sept. 10, 1932, of the Commission entrusted by the 
Council of the League of Nations with the Study of the Frontier between Syria and 
Iraq (League of Nations Doe. No. C. 578.M.285 (1932.VI)), which defined the thalweg 
as ‘‘the line of the deepest depression of the river-bed.’’ This definition seems to be 
the only formal one specifically connected with the Middle East. ‘‘The thalweg bears 
no necessary relationship to the median line of the river. In most rivers, the thalweg 
and the median cross each other at many points.’’ Stephen B. Jones, Boundary- 
Making 117 (1945). 

What the drafters of this treaty probably referred to here was not an equation of 
thalweg with medium filum aquae, but rather the fact that while the 1913 protocol used 
the term medium filum aquae for that part of the frontier beyond the area where the 
line was revised by the 1937 treaty, they themselves used the more modern thalweg 
definition in that area where they revised the 1913-14 boundary. 

A report in Etelaat (Tehran), Dec. 8, 1954, indicates that an Iran-Iraq Commission 
is working on still another revision of the Shatt-al-Arab boundary. 
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Somewhat similar provisions were made for the benefit of the French on 
Lake Tiberias by the Franco-British agreement of February 3, 1922 (which 
placed the Jordan River and all of Lake Tiberias in Palestine territory) ; 
they were given the right to establish a pier at Samakh, a village on the 
lake’s southern shore, or to have joint use of the existing pier there, as 
well as the right of use of the railway station; goods transferred from the 
pier to the railway station or vice versa were excluded from customs. 

Hydroelectric power made its first appearance in Middle East conven- 
tional law in the Franco-British Convention of December 23, 1920, when it 
was included among the matters to be studied, in connection with the de- 
velopment of Syria and Palestine, by a Joint Commission of British and 
French experts. No bi-national electric development, however, took place 
there or anywhere in the Middle East until very recently: *° the Syria- 
Hashemite Jordan Convention of June 4, 1953, deals extensively with hy- 
droelectric development of the Yarmuk River. 


INTERNATIONAL ORGANIZATION 


It has already been noted that so far, Middle East conventions dealing 
with international rivers have been of a bilateral nature only; consequently, 
there have been in the Middle East no regional fluvial commissions such as 
have operated in Europe since the nineteenth century. On the other hand, 
such international organization as has taken place in connection with inter- 
national rivers deserves to be examined despite its generally modest scope. 

First of all, there have been cases in which boundary commissions were 
charged with planning for mutually satisfactory utilization of rivers of 
common interest; such provisions appeared in the Protocol of November 
4/17, 1913, regarding the Turko-Persian Boundary; in the Persia-R.S.F.S.R. 
Treaty of Friendship of February 26, 1921; and in the French-Turkish 
Final Boundary Delimitation Protocol of May 3, 1930. 

Special commissions, presumably of an ad hoc nature, were contemplated 
in a number of other agreements. The Franco-Turkish Agreement of 
October 20, 1921, suggested a meeting of representatives of the population 
of the Turkish and Syrian districts watered by the Kweik River, to settle 
the ‘‘method of sharing’’ these waters. The Franco-British Convention of 
December 23, 1920, mentioned two commissions, one for the Euphrates and 
Tigris Rivers, the other for the Jordan and Yarmuk Rivers. Groups of 
Iraqi technical experts were to be sent to Turkey, there to meet with 
Turkish technicians and to work out certain problems connected with the 
Euphrates and Tigris Rivers, under the terms of the Treaty of Friendship 
between Iraq and Turkey of March 29, 1946. 

The Persia-U.S.S.R. Agreement for the Irrigation of Boundary Areas, 
February 20, 1926, charged technicians of the two countries with the exe- 


50 However, during the days of the British Mandate over Palestine, the Palestine 
Electric Company’s concession area and installations at Jisr el Majamie (Naharayim) 
straddled the Jordan, i.e., the boundary between Palestine and Transjordan. See Great 
Britain, Report to the Council of the League of Nations on the Administration of 
Palestine and Trans-Jordan for the Year 1927, p. 75 (1928). 
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eution of the various provisions of the treaty for the allocation of water 
from the boundary streams to the two countries. A ‘‘Mixed Commission,’’ 
apparently of a more permanent sort, was to approve Russian and Turkish 
plans for the erection of installations for irrigation and power on those 
frontier rivers covered by the Turko-Russian treaty of January 8, 1927; 
while a bi-national company, in which the Persian and Russian govern- 
ments each were to own one-half of the shares, was to exploit, under the 
terms of the Persia-Russia treaty of October 1, 1927, Caspian Sea fishing 
within an area formerly controlled by a Russian concessionaire. 

A stride forward in the field of international organization for river ex- 
ploitation in the Middle East is embodied in the Convention of June 4, 
1953, between Syria and Hashemite Jordan for the Exploitation of the 
Waters of the Yarmuk.*! This convention creates a bi-national Mixed 
Commission consisting of top-level administrators and technicians of the 
two countries; these officials will have diplomatic status ‘‘granted to them 
by the State that they do not represent,’’ and will be able to move freely, 
within the project area, across national boundaries, as well as into contigu- 
ous Syrian and Jordan territory, as authorized by the Commission. ‘‘The 
Commission shall be considered,’’ the convention provides, ‘‘a legal insti- 
tution, endowed with moral personality’’; the Commission is to draw up 
plans, supervise the building and maintenance of installations, and be 
charged with the control of the area of the project. It is also charged with 
the study of possibilities for further installations and developments, in- 
cluding urban development of the Yarmuk Valley by means of ‘‘the organi- 
zation of fishing, boating, or other such means.’ 

The Commission is to establish and maintain a power station and related 
installations in the Yarmuk Valley, as well as a reservoir and two main 
channels; it is empowered to relocate the railway track in the valley. The 
waters of the Yarmuk, after having performed their hydroelectric duty, 
are to serve ‘‘for the irrigation of Jordanian land, and for other Jordanian 
projects.’’ Syria is limited by the convention in her utilization of Yarmuk 
headwaters. The electricity generated by the main power plant is to be 
apportioned 75% to Syria and 25% to Jordan ‘‘ provided that Syria’s share 
shall not be less than 3000 kilowatts in the period 15 April to 15 October 
of each year.’’ Subject to certain priorities for Syria, each of the two 
countries can sell to the other, electricity from the amounts of power ‘‘to 
which it is entitled or which is produced by that State, at the rates that 
shall be fixed by the Mixed Commission.’’ However, ‘‘neither of the two 
States shall sell surplus power at its disposal to any third State or to any 
person, corporation or institution alien to both contracting States, except 
with the agreement of the other.’’ 

The maintenance costs of the entire project are to be borne by the two 
countries in a proportion to be set by the Mixed Commission; construction 
costs will be met 95% by Jordan, 5% by Syria. The labor force for the 


51 In Recueil des Accords Internationaux conclus par la Syrie depuis 1946 (Bureau 
des documentations syriennes et arabes, Damascus, 1953), where the French translation 
of the Arabic text of the treaty appears. Translation from the French by this writer. 
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construction is to be hired, as required, 80% from Jordan and 20% from 
Syria; no such quota is set for high-ranking specialists. Supplies, con- 
struction materials, ete., purchased by the Mixed Commission are freed 
from customs duties in both countries. 

Water and property rights in the project area are to be redeemed by 
each of the two states in their respective territories according to their own 
laws. The two states also agreed to carry out, each in its own territory, 
such technical measures as the Mixed Commission may recommend—soil 
conservation, afforestation, grass seeding, ete. The Yarmuk Convention 
obliges the two states to give the Yarmuk project priority over all domes- 
tic programs. 

The principles incorporated in this convention reflect the realization that 
only by close international co-operation can the maximum benefit be derived 
from the potentialities inherent in each international river.** On the other 
hand, due to the political situation in the area, the downstream riparian on 
the Yarmuk, Israel, is excluded from the project, and its rights heavily 
infringed upon. The amount of water which is to flow out of the main 
reservoir, then run through the turbines and be diverted from the bed of 
the Yarmuk River into Jordanian irrigation channels, is equivalent to about 
three-quarters of the Yarmuk’s normal flow; ** downstream from the diver- 
sion, the river bed will be dry for most, if not all, of the year. Jordan’s and 
Syria’s engagement to refrain from selling power, without mutual consent, 
to any third state seems a provision specifically included to prevent any 
unilateral ‘‘deal’’ with Israel. It is interesting to note that the convention 
nowhere refers to previous conventions concerning the Yarmuk Basin 
drawn up during the Mandatory period, despite the fact that both Syria 
and Jordan had bound themselves to observe treaties ‘‘inherited’’ from the 
respective Mandatory Powers. 

By providing for the development of the Yarmuk Valley at a time when 
the unified development of the entire Jordan-Yarmuk Basin is being dis- 
cussed, the convention also creates possible obstacles for such unified de- 
velopment. The installations now being built on the Yarmuk under the 
terms of this convention, though perhaps admirably suited for the maxi- 
mum exploitation of the Yarmuk by the two upstream riparians, may not 
necessarily be best in terms of unified Jordan-Yarmuk development; and 
yet, once time and money have been invested in their construction, these 
installations cannot be moved, or necessarily easily adapted to the needs of 
a unified development plan. 

While bi-national development, under a Mixed Commission, is the present 


52 Sections of Arts. 4, 6, and 12 of the present treaty bear strong resemblance to parts 
of Arts. 20 and 23 of the United States-Mexico Treaty on the Utilization of Waters 
of the Colorado and Tijuana Rivers and of the Rio Grande, Feb. 3, 1944, U. 8. Treaty 
Series No. 994. 

58 The main reservoir (at Makaren) alone is to hold 300 million cubic meters of water 
(Art. 7), while the flow from the reservoir is to be of 10 cubic meters per second 
minimum (Art. 2), which equals a yearly flow of at least 315.36 million cubic meters 
of water per year. The Yarmuk’s normal flow of water is about 460 million cubic 
meters per year. 
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pattern of conventional law in the Yarmuk Valley, a part of the Jordan- 
Yarmuk Basin, a radically different approach is being used to reach settle- 
ment of India-Pakistan differences in the lower part of the Indus Basin. 
Here the Proposal for a Plan for the Development and Use of the Indus 
Basin Waters of February 5, 1954, submitted to the governments of India 
and of Pakistan by the International Bank for Reconstruction and Devel- 
opment, provides for partition of the lower Indus Basin between the two 
countries.** 

The Bank, in its proposal, acknowledges that certain minor adjustments 
of its plan for the utilization of the Indus Basin waters ‘‘ would make the 
plan more economic’’ on the condition that there be ‘‘a sufficient assurance 
of cooperation between the parties to permit these measures to be planned 
and carried out.’’ But the Bank finds that it would be unwise to incorpo- 
rate these adjustments, which call for international co-operation, in its plan: 


Most such adjustments would require the establishment of a perma- 
nent joint commission. Administrative arrangements of that kind are 
costly, and the costs recur annually. More significantly, joint com- 
missions are likely to be inefficient except in extremely favorable con- 
ditions. One of the merits of the Bank proposal is that . . . it avoids 
the complexities that would require the establishment of a permanent 
joint commission. 


Furthermore, under the Bank plan, 


each country will be independent of the other in the operation of its 
supplies [of water]. Each country will be responsible for planning, 
constructing and administering its own facilities in its own interests 
and free to allocate its supplies within its own territory as it sees fit. 
. . . By contrast, if the supplies from particular rivers were shared by 
the two countries, the administrative complexity of arranging neces- 
sary adjustments to meet variations in flow and scheduling for crop 
needs would be formidable. The mutual independence afforded by the 
Bank proposal would also bring benefits of a different kind. The lo- 
cation of works serving each country on territories under its control, 
and the assurances against interference by either country with the 


54 An explanation is certainly in order on the inclusion of the Bank proposal in a 
study of conventional law. The International Bank entered the Indus Basin dispute 
after the two countries of the lower Indus Basin accepted the Bank’s offer of good 
offices. In February, 1954, the Bank submitted its proposals, and in the following 
months the two governments, after some hesitancy, agreed to have their representa- 
tives meet with the officials of the Bank in Washington in the fall of 1954, in order to 
perfect the Bank’s plan, which was agreed to in principle. The Bank’s plan can thus 
be viewed as embryonic conventional law. The final form of the plan was expected to be 
ready by October, 1955; see New York Times, Dec. 10, 1954, and May 13, 1955. But 
negotiations were not completed by that time. The agreement to negotiate was ex- 
tended to March 31, 1956, by which time, it is hoped, the final form of the plan will be 
ready. See International Bank for Reconstruction and Development, Press Release, 
Oct. 15, 1955. 

The Bank’s plan, Proposal by the International Bank Representative for a Plan for 
the Development and Use of the Indus Basin Waters, Feb. 5, 1954, appears as Appendix 
I to International Bank for Reconstruction and Development, Press Release No. 380, 
Dee. 10, 1954. 
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supplies on which the other depends, should reduce the chances of dis- 
putes and tension and contribute to improved relations. 


The Bank plan would assign to Pakistan all the waters of the Western 
rivers, the Indus, the Jhelum and the Chenab, except for the ‘‘insignificant 
volume of Jhelum flow presently used in Kashmir.’’ India would have full 
use of the Eastern rivers, the Ravi, the Beas * and the Sutlej; except that, 
until lateral canals have been built in Pakistan to bring water from the 
Western rivers eastward to the areas hitherto watered by the Eastern 
rivers, India will continue to allow enough water to flow to Pakistan to 
meet the latter’s ‘‘historic withdrawals from these rivers.’’ The costs of 
the new Pakistan installations are to be met by India to the extent that 
these new installations release waters which, used by Pakistan hitherto, 
become available to India. The Bank plan assigns to India slightly under 
20% of the usable water supplies of the lower Basin, the balance being as- 
signed to Pakistan. Possible future upstream withdrawals by China or 
Afghanistan are not taken into consideration by the Bank plan.* 

The Bank plan is significant because it would, in an organized and mu- 
tually agreed manner, separate the water supply systems of India and 
Pakistan; the provisions of the Punjab Partition (Apportionment of As- 
sets and Liabilities) Order, 1947, and of the May 4, 1948, agreement would 
be nullified.” The rejection by the Bank of unified development in the 
Indus Basin seems indeed reasonable against the background of prolonged 
Pakistan-India tensions. 


CoNCLUSIONS 


Middle East conventional international river law forms a varied and 
heterogeneous body of precedents; it is, however, possible to derive from it 


certain principles. 


55 The Beas is the only one of these rivers which is entirely in India; it is a tributary 
of the Sutlej River. 

56‘* Although the Indus River has its source outside Pakistan in Tibet and flows 
for a considerable length before entering Pakistan, the mountainous topography is 
unfavorable for irrigation development. Therefore, the unhindered use by Pakistan 
of its waters seems assured.’’ The Bank apparently does not consider it possible for 
the Chinese to divert the waters of the upper Indus for the irrigation of less moun- 
tainous and more irrigable Tibetan or other Chinese areas, or in connection with the 
application of political pressure on Pakistan. 

The possibility of increased Afghan use of the Kabul River ( a tributary of the 
Indus River, which contributes about 16% of the waters of the Basin) is not mentioned 
in the Bank’s plan, despite the fact that Afghan projects on the Kabul River are 
known to be already under construction. p 

57 The Punjab Partition (Apportionment of Assets and Liabilities) Order, 1947, 
and the Arbitral Award which followed it, provided inadequately for the question of 
water flow from India to Pakistan; but a Standstill Agreement, concluded Dec. 18, 
1947, reaffirmed the status-quo-ante-Partition with respect to the water. After this 
agreement expired, it was replaced by the May 4, 1948, Inter-Dominion Agreement 
(54 U.N.T.S. 45), which again continued the status quo, but allowed Indian East 
Punjab gradually to reduce the amount of water flowing across the boundary to 
Pakistan. Pakistan denounced this agreement as of Aug. 23, 1950 (85 U.N.T.S. 356) 
because it felt it had been forced into the agreement by duress. 
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The instances of international regulation of the use of ‘‘boundary”’ or 
‘‘successive’’ rivers are many; so are the methods and principles applied 
in the regulation. Protection of the rights of both riparians to a boundary 
stream, and of the downstream state on ‘‘successive’’ rivers, seems a prin- 
ciple which, though not general in the Middle East, is widely reflected in 
conventional law. However, at the present stage, only bilateral agree- 
ments have been reached, even in basins including three or four countries; 
as a result of this and other factors, conventional law represents not so 
much the actions as the theoretical thinking of many Middle East states in 
this respect. 

There has been, in some instances, a marked surrender of sovereign rights 
by the upstream state in favor of facilitating utilization of the waters of a 
river by the downstream state. Historically, the earliest examples are 
those between a strong downstream state and a weak upstream state. 
More recently, such instances have occurred between equally strong states, 
among which a spirit of co-operation existed. Frequently, there is some 
‘*barter’’ of rights connected with agreement on the river. 

The question whether the areas within the watershed have any sort of 
priority in the utilization of the rivers’ waters has frequently been raised 
in connection with political discussions of water plans for certain Middle 
East river basins. However, in the conventional international law of the 
area, not a single instance exists where an upstream state is prohibited from 
taking water in its territory from the watershed to areas outside it; the 
over-all assignments of rights, if any, restrict neither side as to the locality 
or purpose or method of water utilization. 

No priority categories of water use exist in Middle East conventional law, 
such as exist in European and American international agreements; no at- 
tempt is made to judge one type of water utilization as more worthy or im- 
portant than another, the matter being left entirely to the discretion of the 
country concerned. 

Inasmuch as navigation (except on the Caspian and on the Shatt-al- 
Arab) and fishing are of limited importance in the Middle East’s rivers, 
little attention has been given to these two subjects. In any case, neither 
fishing nor navigation lessens the amount of water available for irrigation, 
which seems to be the prime concern of Middle East conventional fluvial 
law. Similarly, hydroelectric exploitation is little referred to, and seems 
to be not much of a problem; like fishing and navigation, hydroelectric 
utilization of water is non-exhaustive. 

No distinction seems to exist in principle between wadis (intermittent 
streams) and regular perennial rivers. They are treated alike with respect 
to boundary delineation and other questions. However, as such interna- 
tional conventional fluvial law as exists in the Middle East deals first and 
foremost with the larger streams, few wadis are specifically included in ar- 
rangements for water utilization. 

‘“‘Closed’’ or land-locked international basins—not linked with the ocean 
—do not appear to be treated differently, in principle, from ‘‘open’’ basins 
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in the matter of conventional international law as to their utilization by the 
various interested countries.** 

No consistent rule is followed with respect to tributaries. Tributaries 
of a boundary river, of which the point of affluence is in or near a section 
of a boundary river actually serving as the boundary, are found included 
in international agreements, even though they lie entirely in the territory 
of one of the two countries. Other tributaries, including major ones, have 
not, however, been included in the regulation of international water utili- 
zation of the rivers (‘‘boundary”’ or ‘‘successive’’) into which they flow. 

In the field of international organization, commissions for joint study of 
river problems are frequently mentioned in agreements; but no basin-wide 
commission has been created as yet for any multi-national basin as a whole. 
Close co-operation, through a Mixed Commission which is actually an in- 
ternational ‘‘ Authority,’’ now exists on the Yarmuk; such unified devel- 
opment may set a pattern to be followed wherever political conditions per- 
mit it. On the other hand, partition of the basin, as the World Bank sug- 
gested for the Indus Basin, seems a sound solution which can serve as a 
precedent for basins where the political climate will not allow unified 
development. 

The benefiting state generally bears the financial responsibility for any 
work done for its benefit in the territory of the other upstream or down- 
stream state, as well as for damage its installations may cause in the other 
state’s territory. Where partition of the basin takes place, a country bene- 
fits by being allowed to use for itself supplies of water which it would other- 
wise have had to allow to flow on to the other country. The benefiting 
country then shoulders, or at least helps to shoulder, the cost of such in- 
stallations as may be required in the other country to enable the latter to 
bring water from a river whose waters it is to enjoy to the areas watered 
before partition by a river now assigned to the benefiting country. In case 
of unified development, a proportion of the cost, presumably based on the 
degree to which each participating country will benefit from the common 
project, is worked out for each country to bear. 

58 The Jordan River with its tributaries, the Helmand, the Kweik, the Murghab, and 
the Amu-Darya are ‘‘closed’’ basins. Outside the Middle East, international ‘‘closed’’ 
basins are rare. Lake Titicaca and its Rio Mauri in South America, the Gash River and 
Lake Chad in Africa, and the Ili River in Central Asia may well be the only other major 
international ‘‘closed’’ basins. Traditionally, international law has regarded interna- 
tional rivers as highways to the sea, and has granted them special status on this account. 
Within the body of international fluvial law, these ‘‘closed’’ basins must be considered 
as forming a distinct category, which of course does not necessarily mean that théir 


treatment under international law need be different. 
59 F.g., the Beas River, the Kushka River. 


I 

] 
0 

h 
ir 

f 
Se 

t 
re 
th 
Wwe 
th 
bee 
rec 
ne 
tre 
1 
and 


EDITORIAL COMMENT 


NEUTRALITY, 1955 


All students of international law and its history will recall how the at- 
titude and the status of neutrality, together with rules concerning obliga- 
tions and rights pertaining thereto, emerged and developed during the lat- 
ter part of the seventeenth and the eighteenth centuries. The United States 
played a prominent part in this process, particularly at the end of the Revo- 
lutionary era. Within a few years rather elaborate regulations had been 
adopted governing the whole matter. 

This pattern remained intact, and even grew in richness and solidity, for 
over acentury. As late as 1914 there had arisen little disposition to chal- 
lenge the right of a state to remain neutral in face of the outbreak of war 
between two or more other states, or to question its rights—and obligations 
—in this context. There had even been worked out fragmentary and to 
some extent tentative codes of behavior governing all of the parties con- 
cerned in what had become a more or less stereotyped situation. 

There had, of course, been devised and established in a few cases some- 
thing called permanent neutrality or neutralization—Belgium, Switzerland, 
and soon. This institution, whatever its practical values and appropriate- 
ness in certain situations, actually threw little light on or derived much 
character from the general principles of neutrality. In spite of some hopes 
in certain quarters, the institution did not spread very widely, although it 
has not disappeared and, indeed, just recently has been proposed for an- 
other small state surrounded by dangers.’ 

It is neither unimportant nor too difficult to analyze the motivations be- 
hind this evolution. On their part the would-be neutral states felt little 
interest in the continuing colonial rivalries of the European Powers, were 
fearful for their own safety in the circumstances, or, if they allowed them- 
selves to become involved, felt, or pretended to feel, a certain moral 
superiority to or over the imperialistic Powers from some of whom, indeed, 
they had but recently wrested their own independence. Moral conviction 
re-enforced practical interest in this situation—as it sometimes does. 

At the turn of the present century doubts began to be raised concerning 
the justifiability of a completely neutral position in face of outbreak of 
war. Already in the Hague Conventions it had been implied—along with 
the codifications of neutrality already mentioned—that there was something 
wrong (if not positively illegal) about the outbreak of war, and doubts had 
been cast upon the nobility and the utility of the neutral position. This 
reorientation did not receive explicit or universal adherence by potentially 
neutral states, but there was obviously a definite trend in this direction. 

With the drafting and signing of the League of Nations Covenant this 
trend became more marked, if not definitive. It could not be said that 


1See Austro-Soviet Memorandum of April 15, 1955, 49 A.J.I.L. Supp. 191 (1955), 
and article by Verdross above, p. 61. 
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neutrality had been abolished or outlawed but it had, certainly, been dis- 
credited to an increased degree. The only feature of the situation which 
seriously militated against this development was the absence from the 
League system of the United States, chief champion of the philosophy, if 
not the practice, of neutrality since Napoleonic times. 

So matters remained for a quarter of a century. During the life of the 
League neutrality was discredited but not outlawed. The law and rules 
of neutrality remained in existence, if not in force, and no action was taken 
to review or revise the situation formally or practically. 

With the conclusion of the United Nations Charter the evolution just 
reviewed was given something like formal status, especially in view of the 
adherence of the United States. It is hardly too much to assert that neu- 
trality, in the formal juridical sense of that concept and that term, as 
known prior to 1945, was abolished for all signatory states within the limits 
of the Charter. For issues and conflicts not covered by that instrument 
neutrality could still exist or be maintained and practiced. 

We now have another variety of neutrality to face, sometimes called 
‘‘neutralism.’’ It consists of a refusal to take position, to take sides, in 
what is commonly referred to as the ‘‘cold war,’’ or a political and diplo- 
matic rivalry between two great groups of states, led by the United States 
and Soviet Russia. Obviously there are no legal bonds upon such an atti- 
tude as long as neither party to the ‘‘cold war’’ commits any illegal actional 
vis-A-vis other parties. Obviously also the motivations for ‘‘neutralism’”’ 
are very similar to the motives for the older type of neutrality: prudence, 
a certain amount of idealism, and perhaps a certain amount of pique. 
There is some ground for suspicion that neutralism can conceal partisan- 
ship, but this is very unsafe ground upon which to rest policy. 

The final question to be faced—specifically by the United States—is that 
of what attitude to take toward ‘‘neutralism’’ when encountered in this, 
that, or the other state (and there are several). Certainly not to pretend 
to be unaware of it or ignore it. Certainly not to deny the right of the 
other state to take that attitude, and be guided by it to the best of its in- 
telligence. Certainly not to ignore the possible divagations of thought, 
policy, or action to which it might lead. Perhaps we are driven back to 
an old Anglo-American test in such circumstances, namely, that of the overt 
act: unless the neutralist state violates the principles of international law 


—perhaps the laws of neutrality !—there is little for us to do. 
PiTMAN B. 


« 


IS DISCUSSION INTERVENTION? 


Fourteen African and Asian states proposed to place the problem of 
Algeria on the agenda of the Tenth General Assembly of the United Na- 
tions. This proposal was rejected by the General (steering) Committee 
by a vote of eight to five on the ground that the problem was within the 
domestic jurisdiction of France and that discussion in the General Assem- 
bly would be likely to increase the threat to peace. The proposal was, how- 


1 See speech by M. Alphand of France, New York Times, Sept. 22, 1955. 
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ever, renewed on the floor of the General Assembly on September 30, 1955. 
Supporting the position of the steering committee, Foreign Minister An- 
toine Pinay, head of the French Delegation, said: 


In my country’s view, the decision you are about to take is more 
serious for the United Nations than for France, for the whole future 
of our organization is at stake. 

What would happen if it were henceforth established that the United 
Nations has the right to intervene, whenever there exists within the 
frontiers of a state, a racial, linguistic or religious minority. 

If it were decided to discuss here the French problem of Algeria, 
nothing would ever restrict, in the future, the right, which we would 
all have, to interfere in the internal affairs of any one of us, since this 
assembly would, henceforth, have recognized that very right. The ter- 
ritorial unity of any state, the treaties whether old or recent, relating 
to boundaries, could at any moment be challenged. For many it would 
be the end of security and for the weakest the end of independence.’ 


In spite of this appeal, the General Assembly by a vote of twenty-eight 
to twenty-seven decided to place the matter on the agenda. The French 
Delegation then withdrew from the General Assembly.”* 

The French Delegation was undoubtedly entitled to argue that it was not 
the course of political wisdom to place this matter on the agenda. But the 
position, manifested both by Mr. Pinay’s speech and by the withdrawal of 
his delegation from the General Assembly, that the General Assembly would 
exceed its competence if it put the matter on its agenda for discussion, and 
that France could unilaterally decide this issue of competence, can hardly 
be accepted. 

According to Article 10 of the Charter, ‘‘The General Assembly may dis- 
cuss any questions or any matters within the scope of the present Charter.’’ 
According to Article 11 it 


may discuss any questions relating to the maintenance of international 
peace and security brought before it by any Member of the United 
Nations, or by the Security Council, or by a state which is not a Mem- 
ber of the United Nations in accordance with Article 35, paragraph 2. 


2 New York Times, Oct. 1, 1955. In a general speech on Sept. 29 M. Pinay had said: 
‘*To those who seek to indict France, I shall not merely present the legal argument, how- 
ever irrefutable, of the incompetence of the United Nations . . . I shall only say in keep- 
ing with the facts: See where you are going? See where you run the risk of leading us? 
You are seeking to destroy the effort undertaken by France to build a free association 
between herself and the overseas peoples, when those peoples are closely united to France 
by geographical and historical bonds and by evidext mutual interests. Yet, you know 
that France assumes, in Africa, a mission that she alone can fulfill. Thus, consciously 
or unconsciously, your objective is chaos. May I then put this question to you: Who 
would benefit from that chaos? What would be its consequences? Through France’s 
African policy, would it not be the Western community itself, and its security system, 
which would be affected? I ask you to consider this carefully.’’ M. Spaak of Belgium 
suggested in the debate on Sept. 30 that ‘‘an impassioned approach to the problem was 
not likely to bring results.’’ 

2aOn Nov. 25, 1955, on motion of Krishna Menon of India, the Algerian question 
was put off the agenda without prejudice to the question of competence, and the French 
Delegation returned to the General Assembly. 
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These articles also permit the General Assembly to make ‘‘recommenda- 
tions’’ to the Members of the United Nations on any such matter if it does 
not concern a dispute or situation in which the Security Council is exer- 
cising its assigned functions. Subject to the same limitation, Article 14 
permits the General Assembly to 


recommend measures for the peaceful adjustment of any situation, re- 
gardless of origin, which it deems likely to impair the general welfare 
or friendly relations among nations, including situations resulting from 
a violation of the provisions of the present Charter setting forth the 
Purposes and Principles of the United Nations. 


The competence of the General Assembly stated in these articles is clearly 
broad enough to permit discussion of the Algerian question, which was al- 
leged to involve a threat to international peace and security, an impairment 
of the principle of self-determination of peoples, and a failure to respect 
human rights,* unless the limitation of Article 2, paragraph 7, applies. 
This paragraph provides: 

Nothing contained in the present Charter shall authorize the United 
Nations to intervene in matters which are essentially within the domes- 
tie jurisdiction of any state or shall require the Members to submit such 
matters to settlement under the present Charter; but this principle 
shall not prejudice the application of enforcement measures under 
Chapter VII. 


This paragraph would justify the French position only if discussion of 
the Algerian question in the General Assembly would constitute ‘‘interven- 
tion’’ by the United Nations, and if, in addition, every aspect of the situa- 
tion in Algeria is ‘‘essentially within the domestic jurisdiction’’ of France. 

France could cite some authority to support the contention that the in- 
terpretation and application of Article 2, paragraph 7, belongs to each 
Member State,‘ but this would mean that every Member of the United 
Nations could veto recommendations on, or even discussion of, any ques- 
tion whatever by the General Assembly, the Security Council, the Social 
and Economie Council, the Trusteeship Council, or any other organ of the 
United Nations, merely by asserting that such consideration would consti- 
tute intervention by the United Nations in a matter essentially within its 


8 Representatives of Egypt, Iraq, and Pakistan, on Sept. 21, defended the proposal 
before the Steering Committee on these grounds, but were warned by the President of the 
General Assembly, José Maza, of Chile, that they were out of order in discussing at that 
stage the substance of the problem. New York Times, Sept. 22, 1955. In the General 
Assembly debate on Oct. 30, the Indian representative, Krishna Menon, insisted that 
‘<Debate of a question does not per se constitute intervention,’’ and added: ‘‘ No resolu- 
tions are before us, no suggestion of censor or reproach is made,’’ but ‘‘no one can deny 
that a situation does exist in Algeria. We are condemning no one in the French gov- 
ernment or in its delegation here. The search is for a solution in bringing up a new 
element, the interest of the United Nations.’’ Ibid., Oct. 1, 1955. 

4Hans Kelsen considers that even though this interpretation would lead to absurd 
consequences, it is a possible interpretation because Art. 2, par. 7 (differing in this re- 
spect from Art. 15, par. 8 of the League of Nations Covenant) does not specify who de- 
cides whether a matter is within the domestic jurisdiction of a state. The Law of the 
United Nations 783 ff. (1950). 
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domestic jurisdiction. In view of the extensive opposition to the much 
more limited veto given to great Powers on the limited range of questions 
within the competence of the Security Council, it seems unlikely that the 
Charter intended to give a veto to every Member on discussion of every 
question, in every organ of the United Nations. 

Furthermore, it is a recognized principle of international law that no 
state can finally interpret its own rights, duties, powers, or liabilities under 
treaties or customary international law. Clearly a rule that could be fi- 
nally interpreted and applied by the state bound by the rule would not be 
a rule of law, though it might be a rule of morality. If international law 
is really law, self-interpretation of its obligations by a state, while permis- 
sible in first instance, cannot be regarded as final. The interpretation and 
application of the obligations of states under international law are by defi- 
nition international and not domestic questions.® 

It is true that international law also recognizes that no state is bound 
to accept the judgment of any tribunal or other authority on the meaning 
and application of its international obligations unless it has accepted the 
jurisdiction. Thus, while determination of the existence and meaning of 
an international obligation is always justiciable in principle, it is not al- 
ways so in practice. However, even if no international tribunal has juris- 
diction to make such a determination, the issue can, in principle, only be 
settled by an international procedure binding all the states concerned and 
is, therefore, always open for discussion with the object of achieving agree- 
ment among them, by diplomacy or in international agencies upon whom 
they have conferred general competence to deal with international ques- 
tions. No state can regard its own decision as conclusive on a question of 
international law. 

The United Nations Charter does not provide any final authority for 
interpreting the Charter, though a Member, party to the optional clause of 
the Statute of the International Court of Justice, is undoubtedly bound to 
submit to the jurisdiction of the Court on application of another Member, 
party to the optional clause, on a controversy concerning the interpretation 
and application of the Charter. 

In practice, each organ of the United Nations has considered itself en- 
titled to determine its own competence. No organ has accepted the theory, 
occasionally put forward by Member States, that each has a final right of 
self-judgment on what constitutes intervention in its domestic jurisdiction. 
In practice, the General Assembly has decided what shall be on its agenda, 


5 Op. cit. 771. See also Georg Schwarzenberger, International Law as Applied by In- 
ternational Tribunals 45 (1945); Q. Wright, ‘‘ Recognition and Self-Determination,’’ 
PROCEEDINGS, American Society of International Law, 1954, p. 29. See also United 
Nations, Repertory of Practice of United Nations Organs (New York, 1955), Vol. 1, 
pp. 137 ff., especially pars. 387, 391, 396, 397, 399, 403, 404, 409, 411, 434. 

® Permanent Court of International Justice, Status of Eastern Carelia (1923), 1 
Hudson, World Court Reports 204; Q. Wright, loc. cit. 31, and ‘‘Domestie Jurisdiction 
and the Competence of the United Nations Organs,’’ Commission to Study the Organi- 
zation of Peace, Ninth Report, Charter Review Conference, New York, August 1955, p. 
47 ff. 
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and thus open to discussion, by a simple majority of the Members present 
and voting (Article 18, paragraph 3). The Security Council has regarded 
this question as a procedural one to be decided by a vote of any seven mem- 
bers (Article 27, paragraph 2), and the Economic and Social Council and 
the Trusteeship Council have decided this question, like all other questions, 
by a simple majority of those present and voting (Articles 67, 89). 

It is believed that states are bound to accept the decisions made by these 
procedures as to what may go on the agenda of the various organs of the 
United Nations. The issue whether a proposed resolution would constitute 
‘*intervention’’ in a matter essentially domestic is doubtless a matter both 
‘‘important’’ and ‘‘substantive’’ requiring a two-thirds vote in the Gen- 
eral Assembly and concurrence of all the great Powers in the Security 
Council. The purpose of this note, however, is not to consider the pro- 
cedure by which this matter is decided nor to consider the meaning of the 
term ‘‘domestic jurisdiction,’’ but to confine attention to the question of 
principle, ‘‘Is discussion intervention?’’ There seems ample ground to 
answer this question in the negative. 

International law defines intervention as dictatorial interference for 
political purposes in the internal affairs of a state or in its relations with 
other states. Diplomatic representations requesting information or sug- 
gesting negotiation, diplomatic protests alleging violations of international 
law and demanding reparation, and tenders of good offices or mediation not 
in a peremptory tone have not been considered ‘‘intervention.’’ Only if 
force is applied or threatened for purposes other than the protection of a 
right under international law is the term ‘‘intervention’’ applied.’ 

It may be that the term as used in Article 2, paragraph 7, has a some- 
what broader intention. This is suggested by the fact that the only cir- 
cumstances in which the United Nations is authorized to intervene in a 
state in the sense of international law are those described in Chapter VII 
of the Charter, which is expressly excluded from the operation of Article 
2, paragraph 7. Thus if the term ‘‘intervention’’ were used in the strict 
sense of international law, the exception in Article 2, paragraph 7, would 
be as broad as the prohibition and the paragraph would become meaning- 
less. 

It has been suggested that, while a resolution addressed to all Members 
of the United Nations calling their attention to obligations of the Charter, 
or urging them to accept new obligations or to adopt policies to carry out 
the purposes of the United Nations would not constitute ‘‘intervention,’’ 
a resolution criticizing the conduct of a particular state, calling upon it to 
change its policy, or calling upon other states to act against it, although 
not ‘‘intervention by the United Nations’’ as that term would be under- 
stood in international law, may be forbidden by Article 2, paragraph 7, in 
ease the state against which the resolution is directed has not violated an 
international obligation and consequently is acting within its domestic 


7 Kelsen, op. cit. 770; 1 Hyde, International Law 246 (2nd ed., 1945); W. E. Hall, 
International Law, Sec. 88 (8th ed., Higgins) ; 1 Oppenheim, International Law, Sec. 134 
(7th ed., Lauterpacht) ; U.N. Repertory of Practice, Vol. 1, p. 130, par. 342. 
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jurisdiction. In some instances, the General Assembly has accepted this 
distinction and has addressed resolutions obviously intended for a par- 
ticular state to all of the Members, or to all of the Members in a particular 
category such, for example, as administrators of non-self-governing terri- 
tories. But the General Assembly has never given any support to the 
proposition that placing a matter on the agenda and discussing it, whatever 
the subject-matter, could constitute ‘‘intervention’’ in the domestic affairs 
of a state. 

Certain states have opposed, on the grounds of domestic jurisdiction, 
consideration by the General Assembly of certain disputes or situations, 
including the Palestine question, 1947-48; the Spanish question, 1946-47; 
the Greek question, 1947-48; the South African question, 1946 and since; 
the Tunis and the Moroccan questions, 1954; the question of the non-self- 
governing status of territories under Article 73, and the policy of ad- 
ministering governments in such territories; but in no case has the Gen- 
eral Assembly considered itself incompetent to discuss these questions.® 

While Article 10 is so comprehensive that it appears to include almost 
everything in Articles 11 and 14, the latter articles may increase the 
competence of the General Assembly by permitting it to consider questions 
brought before it by non-members and questions concerning ‘‘ peaceful 
change.’’ Article 14, suggested at San Francisco by Senator Vandenberg, 
was designed to insure that the General Assembly should be the ‘‘town 
meeting of the world,’’ in which any circumstance ‘‘likely to impair the 
general welfare or friendly relations among nations,’’ including demands 


8 See resolution which emerged after discussion of the Apartheid laws of South Africa, 
Dec. 5, 1952, U.N. Doe. A/P, VII, 616; Aleksander W. Rudzinski, ‘‘ Domestic Jurisdic- 
tion in the United Nations Practice,’’ 9 India Quarterly 330 (1953); U.N. Repertory 
of Practice, Vol. 1, pp. 97, 98, 133, pars. 186, 189, 360. 

9 Rudzinski, loc. cit. 325 ff.; Wright, ‘‘ Domestic Jurisdiction and the Competence of 
the United Nations Organs,’’ op. cit. 49 ff. During the hearings before the Senate 
Foreign Relations Committee on the United Nations Charter in 1945, this colloquy took 
place between a Senator and a representative of the Department of State: ‘‘ Senator: 
‘For example, let me ask you if this would be true. It is conceivable that there are 
racial questions on the southern shores of the Mediterranean that might have very ex- 
plosive effects under some circumstances; but they originate locally, do they not?’ The 
Representative: ‘Yes’; The Senator: ‘And because they might have explosive effects, 
this organization might concern itself with them; is that correct?’ The Representative: 
‘It might, if somebody brings them to the attention of the organization.’ The Senator: 
‘And by the same token, am I correct in this, that any racial matter, any of these mat- 
ters we are talking about, that originate in one country domestically and that has the 
possibility of making international trouble, might be subject to the investigation and rec- 
ommendations of the Organization?’ The Representative: ‘I should think so, because the 
organization is created for that.’’’ Hearings, pp. 311 ff., from Kelsen, op. cit. 774. 
During debate on the Indian proposal concerning the rights of Indians in the Union of 
South Africa, the representative of the Union declared: ‘‘He could not agree that ree- 
ommendation by the General Assembly would not be an intervention. . . . Without ad- 
mitting the right of the United Nations to intervene in the matter, he had no objection 
to the case being freely discussed.’’ First meeting, Joint First and Sixth Committee of 
the General Assembly, Nov. 21, 1946, Journal of the United Nations, No. 40, Supp. No. 
1, and 6 A/C 1 and 6/1, p. 4; quoted in Kelsen, op. cit. 772. See also U.N. Repertory 
of Practice, Vol. 1, pp. 132-133, pars. 354-357. 
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for the revision of treaties, could be discussed. It has particularly been 
suggested that the competence of the General Assembly under this article 
to consider ‘‘situations resulting from a violation of the provisions of the 
present Charter setting forth the Purposes and Principles of the United 
Nations’’ permits consideration of the violation of the principle of ‘‘equal 
rights and self-determination of peoples.’’ *® 

The General Assembly has never considered that Article 2, paragraph 
7, qualifies the broad areas of discussion open to the General Assembly 
under Articles 10, 11 and 14. The position of the General Assembly has 
been that it is impossible to determine whether a proposed resolution would 
constitute intervention in the domestic jurisdiction of a state until the 
question has been discussed and the proposed resolution analyzed. The 
nature of Assembly resolutions has been very varied, ranging all the way 
from authorizing investigation, recommending or calling for action by an 
organ of the United Nations or by one or more Member States, deciding 
issues, and initiating measures to stop aggression. Whatever may be the 
application of Article 2, paragraph 7, to certain resolutions, it is submitted 
that it cannot apply to putting matters on the agenda and opening them 
to discussion. At San Francisco the broad competence of the General 
Assembly to serve as the ‘‘open conscience of the world’’ and as a ‘‘ world 
forum’’ was emphasized. Dr. Evatt, head of the Australian Delegation, 
though insisting on ample protection of the domestic jurisdiction of states, 
said Article 10 establishes 


the clear right of the Assembly to discuss any question or any matter 
within the scope of the Charter. That scope will include every 
aspect of the Charter, everything contained in it and everything 
covered by it. It will include the Preamble of the Charter, the 
great purposes and principles embodied in it, the activities of all its 
organs; and the right of discussion will be free and untrammelled 
and will range over that tremendous area. .. . So long as the matter 
referred to comes within the scope of the Charter or any of its pro- 
visions, there will be no attempt on the part of anybody to block 
discussion or free criticism at the meeting of the Assembly." 

The issue of competence would not, of course, be prejudiced by a de- 
cision in a particular case, supported by a majority of the General As- 
sembly that, as a matter of political wisdom, it is inexpedient at a given 
moment to place a particular question on the agenda. Article 35, which 
permits Members or non-members under certain conditions to bring dis- 
putes or situations which threaten the peace to the attention of the Security 
Council or the General Assembly, does not give such states a right to get 
the question on the agenda. In practice, such a complaint is submitted to ~ 
the Secretary General who, in the case of the Security Council, distributes 
it to members of the Council and places it on a provisional agenda. The 
Council, however, remains master of its agenda and can decide by a pro- 


10 Leland M. Goodrich and Edvard Hambro, Charter of the United Nations-, Commen- 


tary and Documents 179 (1949). 
11 U.N.C.1.0. Documents, Vol. 8, p. 208; Goodrich and Hambro, op. cit., 111, 151; note 


9 above. 
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cedural vote not to place the issue on its agenda or, conversely, it may 
place it on its agenda even if the complaining state has withdrawn the 
complaint. If the complaint is made to the General Assembly, the Secre- 
tary General places it before the Steering Committee which makes a recom- 
mendation to the Assembly, the latter determining the matter by majority 
vote.?” 

The great importance attached to free discussion in United Nations 
organs was emphasized in the proceedings at San Francisco not only in 
regard to the General Assembly but also in regard to the application of 
the great-Power veto to discussions in the Security Council. At the San 
Francisco Conference, Secretary of State Stettinius submitted the voting 
formula agreed upon by Roosevelt, Churchill, and Stalin at Yalta, adding: 


Our proposal recognizes the desirability of the frank statement of 
the permanent members that the peaceful settlement of any dispute 
which may arise is a matter of international concern, a matter in which 
sovereign, non-permanent Member States have a right to state their 
points of view without an arbitrary prohibition. We believe that if 
such freedom of discussion in the Council is not allowed then the 
creation of an International Organization, which we all desire, may 
be seriously hampered, if not made altogether impossible. Without 
full and free discussion in the Council, even though it could be created, 
the Organization would be a quite different one from what we are 
planning.** 


The Soviet Delegation at San Francisco had insisted that the veto 
provided for by the Yalta formula applied to discussion. The difference 
constituted a major crisis solved only when President Truman sent Harry 
Hopkins on a special mission to Moscow which resulted in Stalin’s agree- 
ment that the veto did not apply to discussion in the Security Council. 
This interpretation was incorporated in the Statement by the Four Spon- 
soring Powers and France on June 7, 1945, interpreting Article 27 and 
declaring that under the Yalta formula the procedural vote will govern 
the decisions on rules of procedure, time and place of regular meetings, 
invitation to a Member State to participate in discussions when its interests 
are especially affected, and invitation to any state party to a dispute under 
consideration to participate in discussions relating to that dispute. Thus 


no individual member of the Council can alone prevent consideration 
and discussion by the Council of a dispute or situation brought to its 
attention under [Article 35]. Nor can parties to such dispute be 
prevented by these means from being heard by the Council. Likewise, 
the requirement for unanimity for the permanent members cannot 
prevent any member of the Council from reminding the members of 
the Organization of their general obligations assumed under the 
Charter as regards peaceful settlement of international disputes. Be- 
yond this point, decisions and actions by the Security Council may 
well have major political consequences and may even initiate a chain 
of events which might in the end require the Council under its re- 


12 Goodrich and Hambro, op. cit. 250. 
18 United Nations Security Council, Official Records, 1947, Vol. 2, No. 22, p. 458; Louis 
B. Sohn, Cases and Other Materials on World Law 674 (1950). 
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sponsibilities to invoke measures of enforcement under [Chapter 
VII]. This chain of events begins when the Council decides to make 
an investigation, or determines that the time has come to call upon 
states to settle their differences, or make recommendations to the 
parties. It is to such decisions and actions that unanimity of the 
permanent members applies, with the important proviso, referred to 
above, for abstention from voting by parties to a dispute." 

This provision has been carried out in practice, and determination of 
the agenda has been treated as a procedural matter to be decided by any 
seven members of the Security Council. 

It is impossible to believe that the Charter intended to confer a more 
extensive veto upon ‘‘consideration and discussion’’ of questions in the 
General Assembly than is enjoyed by the great Powers in the Security 
Council. It is clear that full rights of discussion were intended to exist 
in both organs. Only after discussion has disclosed the facts of the situa- 
tion could a great Power veto investigation in the Security Council and 
only after a definite resolution is up for consideration in either the Se- 
curity Council or the General Assembly could any state properly plead 
that the proposal would constitute intervention in its domestic affairs. It 
is believed, to paraphrase Secretary Stettinius, that ‘‘without full and free 
discussion’’ in the organs of the United Nations ‘‘the organization would 
be a quite different one’’ from what was planned at San Francisco. 

Quincy WRIGHT 


14 U.N.C.1.0. Documents, Vol. 11, p. 712; Sohn, op. cit. 679. 
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ADDRESS BY THE HONORABLE GREEN H. HACKWORTH, PRESIDENT OF 
THE INTERNATIONAL COURT OF JUSTICE! 


I am happy to have this opportunity of again visiting the University 
of California. I was last here some ten years ago during the formative 
period of the United Nations Organization. It was then that representa- 
tives of the nations assembled in San Francisco signed the Charter by 
which the Organization is governed. We are here today to celebrate the 
tenth anniversary of that event. I am glad to be here as the representative 
of the International Court of Justice, whose Statute forms part of the 
Charter. 

The Charter of the United Nations—the Magna Charta so to speak of 
modern times—represents an earnest effort, on the part of the signatory 
states following two world wars, to promote an era of peace and security. 
While the underlying theme of the Charter is peace and security, in reality 
the concepts of the Charter have a much broader connotation. They give 
expression to a realization by the signatory states that the notions of peace 
and security encompass a range far more expansive than that of pre- 
venting or suppressing armed conflict. 

Peace and security in the broad sense can hardly be said to exist or to 
be capable of being maintained in the presence of feelings of frustration, 
of unrest and of intolerable economic and social conditions on the part of 
the great masses. It was a realization of the fact that a stable peace, and 
the element of security constantly associated with that term, must have as a 
basis something more promising and more durable than a suppressed 
human instinct to rebel against abuse and oppression, and against a denial 
of natural and normal yearnings for an opportunity to enjoy some of the 
better things of life. 

These considerations looking to an era of stable peace and security, plus 
natural humanitarian incentives on the part of the United Nations, are 
manifested in the solicitude shown in the Charter for human rights and 
fundamental freedoms, for improvements in the standard of living and 
in the cultural, educational and social conditions of peoples. These were 
regarded by the signatories of the Charter as essential features of any 
measures having for their purpose the creation of a sound and lasting 
structure for the promotion of peace and security. Without these an en- 
during peace could be little more than a pious wish. At no time in the 
history of the world has there been such a demonstration of an awakened 
consciousness that the general welfare of the peoples of the nations is a 
sine qua non to the general welfare of the nations themselves. 


1 Delivered June 25, 1955, at the University of Califorr*> on which occasion Judge 
Hackworth received the honorary degree of Doctor of Laws. 
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Pacific settlement of international disputes in accordance with principles 
of law and justice, also a feature of the Charter, was likewise regarded as 
an indispensable element in the maintenance of peace and security. No 
organized society which is not governed by law and order can long endure. 
All civilized states have their courts of law to which members of the body 
politic may resort for redress of their grievances. The existence of courts 
and of the right of access to them constitute indispensable safeguards to an 
orderly society. They constitute the bulwarks of domestic tranquillity— 
the barrier between orderly and disorderly processes. 

The immutable principle that any organized society must depend for its 
existence upon a body of law to which members of the society may look 
for guidance of their conduct vis-d-vis other members of the same society 
has in the nature of things found expression in the Society of Nations. 
But, there being no central law-giver and no closely knit organization to 
govern the community of nations, the process of establishing a law of na- 
tions has been a slow and tedious one. By the same token, application of 
the law of nations to the relations between states has been fraught with 
innumerable difficulties. The theory of self-help now largely, if not en- 
tirely, extinct in national systems of law, still makes its appearance on 
occasions in the relations between nations. It was for the purpose of 
eradicating this phenomenon or at least mitigating its effects in the practice 
of states that we find in the Charter of the United Nations the provisions 
concerning sovereign equality of states large and small, the provisions 
concerning the co-existence of states as good neighbors, and the provisions 
concerning peaceful settlement of international disputes in accordance 
with principles of justice and international law. All of these are corol- 
laries of the maintenance of peace and security. 

Without the observance of law and good behavior in the relations between 
states, without restraints upon the exercise of sovereign prerogatives, there 
ean be no such thing as a dependable international peace and security. 
A body of law, with means of giving it expression, affords for the law- 
abiding state a sense of security; for the non-law-abiding state a de- 
terrent to lawlessness. It tends to protect the weak against excesses and 
abuses by the strong. 

But a system of law, however well conceived and understood, cannot 
adequately serve the community of states in the absence of a forum to 
which resort may be had for an adjudication of real or fancied grievances. 
Such a forum gives added assurance for the maintenance of international 
peace and security. This was the motivating consideration in the estab- 
lishment of the Permanent Court of International Justice under the- 
League of Nations. It was equally the motivating consideration in the 
establishment by and under the Charter of the United Nations of the 
International Court of Justice as one of the principal organs of the United 
Nations. Each of these tribunals, in its turn, was charged in the respective 
Statute with the duty of deciding cases brought before it in accordance 
with international law. 

Prior to the establishment of these courts the states were limited in the 
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field of international adjudications to the none-too-satisfactory method of 
arbitration before ad hoc tribunals. Such tribunals have created enviable 
records in many instances and have done much to clarify the law and 
hence to enrich international jurisprudence. As examples, to mention but 
a few, one may refer to the so-called Alabama Claims Arbitration, the 
North Atlantic Coast Fisheries Arbitration, and the arbitration of the 
Palmas Island dispute. But arbitral tribunals, by reason of their tem- 
porary character and the manner by which they are usually created, have 
not always afforded that degree of confidence which nations should have 
that their differences will be weighed and decided on the basis of law 
and in a spirit of complete impartiality. The situation was epitomized 
in 1907 by Mr. Elihu Root, an ardent advocate of pacific settlement of 
disputes, when he observed that the principal objection to arbitration 
rests not upon the unwillingness of nations to submit their controversies 
to impartial arbitration but upon an apprehension that the arbitration 
may not be impartial. He advocated the creation of a court composed 
of judges who are judicial officers and nothing else, and who should de- 
vote their entire time to the trial and decision of international causes by 
judicial methods and under a sense of judicial responsibility. Mr. Root’s 
ambitions were not realized at the Second Hague Peace Conference to 
whose work they were directed. Indeed they were not realized until the 
ereation in 1920 of the Permanent Court of International Justice in the 
drafting of whose Statute Mr. Root, along with other jurists, played an 
important part. 

The International Court of Justice, which in 1946 replaced the earlier 
court, functions under that same Statute with only such changes as were 
made at the San Francisco Conference in 1945 to bring it into harmony 
with the pattern of the new international organization—the United Na- 
tions. 

States are privileged but not bound to resort to the Court for the 
settlement of differences of a legal character. Compulsory jurisdiction, 
though advocated by the delegations of some of the states represented 
at the San Francisco Conference, was not written into the Statute; rather 
the acceptance of compulsory jurisdiction was made optional on the basis 
of reciprocity, leaving to each state its freedom of action. Yet it is 
gratifying to note that since the coming into force of the Charter and 
with it the Statute of the Court,.some thirty-two states have accepted 
compulsory jurisdiction under the optional clause of the Statute, either 
by renewing or maintaining in existence Declarations accepting the juris- 
diction of the Permanent Court, or by making new Declarations. This 
means, in effect, that any state which has accepted compulsory jurisdiction 
may institute proceedings against another state which likewise has accepted 
such jurisdiction and without the consent of the latter state. Otherwise 
no state may maintain an action against another state without the latter’s 
consent. This consent is usually given in the form of a special agreement 
between the perties. In most cases the acceptance of compulsory juris- 
diction has been limited to disputes arising subsequent to the effective 
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date of the Declarations. This leaves to one side a large number of 
disputes. It falls far short of the processes obtaining in national judicial 
systems, but it marks definite progress in resort to international judicial 
settlement. In addition to the acceptance of compulsory jurisdiction 
under the optional provisions of Article 36 of the Statute, there are in 
existence more than one hundred treaties and conventions, bilateral and 
multilateral, containing provisions for submitting to the Court differences 
between the parties concerning the interpretation or application of such 
treaties or conventions. 

It is important to note that the Court is accessible not only to states 
Members of the United Nations but also to other states which become parties 
to the Statute, or which qualify under conditions prescribed by the Security 
Council. This is but recognition of a self-evident fact that any nation 
having a dispute with another nation capable of settlement through the 
application of principles of law should be privileged to have access to a 
court of law for the settlement of the dispute. 

International law, in accordance with which the Court must decide 
the cases brought before it, is in an imperfect state of development. It 
must grow and expand in the light of, and be adapted to, the fast changing 
conditions in international life. This situation was recognized by the 
United Nations when they provided in the Charter that the General 
Assembly should initiate studies and make recommendations for the pur- 
pose of encouraging the progressive development of international law and 
its codification. Development of the law is also envisioned by the Statute 
of the Court which requires the Court to apply international conventions 
establishing rules expressly recognized by the parties, international custom 
as evidence of a general practice accepted as law, general principles of 
law recognized by civilized nations, and, as subsidiary means for the de- 
termination of rules of law, judicial decisions and the teachings of the 
most highly qualified publicists of the various nations. Thus the Court is 
enabled, by the application of accepted rules, custom, and general prin- 
ciples, to facilitate by its decisions the establishment of an international 
jurisprudence which serves to strengthen the structure of international 
law. Decisions of the Permanent Court and of the present Court have 
made a definite contribution in this direction. 

During its nine years of existence the Court has given fifteen Judgments 
in contentious cases and nine Advisory Opinions. No one is more conscious 
than the Court itself that its services are not being utilized to the extent 
envisaged by the framers of the Charter, or to the extent recommended to 
the states by the Generai Assembly in its Resolution No. 171 (III) of No- 
vember 14, 1947, that as a geaeral rule they should submit their disputes 
to the Court. The Court would be glad if it were faced with a full calendar 
of cases and were thus enabled to play a greater réle in the attainment of 
the purposes stated in the Charter—to bring about the adjustment or settle- 
ment of international disputes by peaceful means, and in conformity with 
the principles of justice and international law. 

But there is another side to the picture. It was recently (May 14, 1955) 
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given by Senator George when he said that ‘‘international law and the In- 
ternational Court are in their infancy when compared to the laws and codes 
that guide men in their relations one with the other within nations,’’ and 
that ‘‘if men are to live at peace, international law must grow and the 
Court must be used.’’ This is eminently true. Likewise true is the state- 
ment attributed to a report by the staff of the subcommittee of the Foreign 
Relations Committee (a study relating to revision of the Charter), that the 
size of the Court’s docket is not an adequate index to the réle it has played 
in the peaceful settlement of disputes, and that the mere existence of the 
Court may encourage states to settle their disputes out of court. 

When we consider that more than thirty states have accepted compulsory 
jurisdiction of the Court and that more than one hundred treaties and con- 
ventions provide for submitting to the Court disputes arising under those 
agreements, it would seem to be a reasonable deduction that the paucity of 
cases may be attributed, in part at least, to the influence which the existence 
of the Court plays toward peaceful settlement out of court of disputes 
which might otherwise become festering sores in international relations. 

I do not believe that it is too much to hope that the disinclination on the 
part of some states to appear before a tribunal which they themselves have 
helped to create, a tribunal each and every member of which is pledged to 
perform his duties faithfully and impartially, and to exercise his powers 
honorably and conscientiously, may gradually disappear. Few contro- 
versies are settled to the entire satisfaction of all parties concerned, and 
this is true whatever the process may be, whether it be arbitration, judicial 
proceedings or diplomatic negotiations. Yet there is, or should be, con- 
solation in the fact that at least there has been a settlement and that an 
opportunity is afforded for a fresh start. 

A process by which all the facts and all the contentions of the parties to 
a given dispute may be presented to an impartial tribunal and there ana- 
lyzed and decided in the light of reason, justice and international law, 
must eventually commend itself to an ever increasing number of states. 


SOME PROBLEMS OF THE LAW OF DIPLOMATIC IMMUNITY 


Acting in pursuance of a resolution adopted in 1952 by the General As- 
sembly of the United Nations, the International Law Commission in 1954 
decided to initiate work on codification of the topic ‘‘ Diplomatic intercourse 
and immunities.’’? This undertaking comes at an appropriate time, in 
view of certain problems that continue to arise in the application of the 
law of diplomatic immunity. 


1 Report of the International Law Commission Covering the Work of Its Sixth Session 
June 3-July 28, 1954, U.N. Gen. Assembly, 9th Sess., Official Records, Supp. No. 9 
(A/2693), sec. 73; 49 A.J.I.L. Supp. 43 (1955). For an inter-war codification, see Con- 
vention on Diplomatic Officers, adopted at Havana, 1928, 4 Hudson, International Legis- 
lation 2385; also Harvard Research in International Law, Draft Convention on Diplo- 
matic Privileges and Immunities, 26 A.J.I.L. Supp. 15 (1932). Although considered, 
codification of the topic was not undertaken under the auspices of the League of Na- 
tions; see Yuen-Li Liang, ‘‘ Notes on Legal Questions Concerning the United Nations: 
Diplomatic Intercourse and Immunities,’’ 47 A.J.I.L. 439-448 (1953). 
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A few years ago, for example, Joseph Becker drew attention to a post- 
war judicial misconstruction of the United States statutes relating to the 
immunities of domestic servants of diplomatic agents.2 This particular 
misconstruction involved an implication given in certain court dicta ® that 
a servant’s name must be registered with the Department of State before 
he would be entitled to the immunities set forth in Federal law. Federal 
statutes, however, do not in the case of servants specify registration as a 
condition for immunity; * and, to set American courts right on this point, 
Mr. Becker referred to an English decision of 1940,° interpreting the 
Statute of Anne, 1708, upon which American law is modeled. 

Actually, the conflicting interpretations of the requirement of registra- 
tion of the servant’s name have deeper roots and wider ramifications than 
Mr. Becker’s note would indicate. For one thing, the correct construction 
of the requirement was given long ago both in England and the United 
States. Lord Mansfield quite clearly stated its purport in Heathfield v. 
Chilton (1767), when he observed: 


that the registering the name of the defendant [servant] ... and 
transmitting it to the sheriff’s office . . . relates only to the bailiff who 


arrested him; and is no condition precedent to the being intitled to the 
privilege of a public minister’s servant.® 


In the United States, Attorney General Randolph gave the correct interpre- 
tation in Van Berckel’s Case (1792). With respect to the serving by a mar- 
shal of an execution on the Dutch Minister’s servant, Randolph was careful 
to point out to the Secretary of State that if the servant’s name was not 
registered, ‘‘the execution may be void, although the officer may be exempt 
from punishment.’’? 

Nor is the argument of the recent dicta especially novel, or peculiar to 
the judiciary. The proposition that the servant’s immunity is dependent 


2Becker, ‘‘The State Department White List and Diplomatic Immunity,’’ «bid. 
704-706. 

3 Trost v. Tompkins, 44 A. 2d 226 (1945); Carrera v. Carrera, 174 F. 2d 496 (1949) ; 
Haley v. State, 88 A. 2d 312 (1952). 

422 U. S. Code sees. 252-254 (1952 ed.). Under sec. 253, the bringing of specified 
legal action against serva:uts is made criminally punishable; by sec. 254, however, no 
prosecution under sec. 253 is to be had unless the name of the servant is certified to the 
Secretary of State and published. The White List contains the names of employees in 
foreign embassies and legations furnished to the Department of State. 

5 Re The Amazone, [1940] 1 All E.R. 269. 

64 Burr. 2015; emphasis supplied. Mr. Becker also remarks that the English Reports 
contain ‘‘no case putting in issue’’ the section of the Statute of Anne parallel to sec. 
254 of Title 22, U. 8. Code. But 1 Comyn’s Digest 1st American ed., 1824, pp. 574-575, . 
cites about a dozen English cases in support of the rules: (1) as to privilege from ar- 
rest, registration of the servant’s name is not necessary; and (2) even though registered, 
a person is not within the act if he is not actually a servant. Some of the cases cited, 
however, provide doubtful support for the rules stated. 

71 Ops. Att’y Gen. 26 (1792). Randolph’s opinion is cited in 1 Wharton, Digest 639 
(2d ed.); and in 4 Moore, Digest 653. Also, in U. 8. v. Lafontaine, Fed. Case 15,550 
(1831), an indictment for assault and battery against the cook of the chargé of Norway 
and Sweden was quashed, without, apparently, any inquiry by the court as to whether 
the cook was registered with the Department of State. 
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upon registration was asserted by counsel before the courts in the eighteenth 
and nineteenth centuries,* and was also accepted by some of the writers on 
the law of nations. What is more significant, however, is the Department 
of State’s coming around to this same position in the recent Haley case. 
Haley claimed immunity on the ground that he was the personal servant 
of the Air Attaché to the Swedish Embassy. But Haley was not on the 
White List, and the Chief of Protocol advised the court that the Depart- 
ment was 


of the opinion that Carl Haley does not have immunity .. . for the 
reason that there has been no official notification to the United States 
of any diplomatic status, hence he could not be accepted and re- 
ceived as such by the United States.*° 


Thus, the courts and the Department of State seem to be departing from 
the hitherto orthodox construction of the requirement of registration of 
the servant, and veering toward a position more in line with statutory 
policy regarding diplomatic agents proper. By statute, only public minis- 
ters ‘‘authorized and received’’ by the President are entitled to immu- 
nity ; 72 and the new position seems to be that servants also must be accepted 
and received in order to enjoy immunity.’ However, the Gubitchev es- 
pionage case demonstrates that confusion can still arise over whether a per- 
son has been received as a public minister. Both the courts and the De- 
partment of State agreed that Gubitchev had not acquired diplomatic status 
merely by reason of his entry into the United States on a diplomatic visa.** 
But the U.S.S.R. contended otherwise, and the Department, desirous of 
avoiding possible repercussions against American citizens in Eastern 
Europe, recommended suspension of the court sentence on condition that 
Gubitchev leave the country and never return.** Thus, while it seems set- 
tled as principle that the consent or acquiescence of the ‘‘receiving’’ state is 


8 See Hopkins v. DeRobeck, 3 T.R. 79 (1789); U. S. v. Jeffers, Fed. Case 15,471 
(1836). 

® See particularly, Wheaton, Elements of International Law (Dana’s ed., 1866), sec. 
226; much in the same tenor are Lawrence, The Principles of International Law 316 
(6th ed., 1915); and Hall, International Law 190 (7th ed., 1917). 

10 Case cited above, note 3. Moore, op. cit. 658, refers to the case of Griffin Ball 
(1838) in which Secretary Forsyth seems to have taken a similar stand. 4 Hackworth, 
Digest 429-430, is not perfectly clear on the point. It states that diplomatic immunity 
is not limited only to those agents appearing in the Diplomatic List, but is extended to 
all recognized as having diplomatic status; however, no mention is made of the possibility 
that servants not on the White List might also be entitled to immunity. 

1122 U.S. Code see. 252 (1952 ed.). 

12 It may be noted that the court did not accept listing in the White List as conclusive 
of status in the Trost case (cited above, note 3) and denied immunity. In the Haley 
case, heavy emphasis was placed on the Department’s certificate. 

18 See U. 8. v. Coplon and Gubitchev, 84 F.S. 472 (1949); motion for reargument, 88 
F.S. 915 (1950). After entering the United States, Gubitchev entered the service of the 
United Nations, but his name was not submitted to the United States under the provi- 
sions of the Headquarters Agreement. 

1422 Department of State Bulletin 445 (1950). 
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a necessary condition precedent to immunity,” the attitude of the ‘‘send- 
ing’’ state cannot always be ignored, as the Gubitchev affair serves also to 
remind. There still persists, then, a problem of clarifying and co-ordinat- 
ing the procedural requirements for establishing entitlement to immunity.** 

Other continuing problems revealed in postwar court decisions concern 
variations as to the particular categories of personnel entitled to immunity, 
and also as to the degree of immunity accorded. To illustrate, in cases 
arising out of automobile accidents, immunity was denied by an Italian 
court to a servant who at the time of the accident was not engaged in his 
duties,’ but was upheld by an American court in the case of the Press 
Counselor of the Rumanian Legation,’* and by an Italian court in the case 
of the Third Secretary of the Chilean Embassy.’® Again, in the United 
States, the immunity of a servant was upheld in a suit for separate main- 
tenance and custody of a child,?® but was rejected by an Italian court in 
a civil action against the Chancellor of the United States Embassy.** Such 
variations do not represent a new problem, of course, as is indicated by 
earlier efforts to deal with them.”” 

Several factors may be working, however, toward an increase in the 
range of variation. These would include the tendency to give diplomatic 
immunity a functional basis (as opposed to the older exterritorial explana- 
tion particularly), assertion of jurisdiction in rem as opposed to in per- 
sonam, and the apparent trend in the United States toward redefining the 
extent of the Federal treaty power.” Indeed, these trends in conjunction 


15 See Harvard Draft Convention on Diplomatic Privileges and Immunities, loc. cit. 
(note 1 above), p. 77. 

16 Practice varies as to whether the judiciary or the executive of the receiving state 
shall have the determining voice in passing upon a claim for immunity placed before its 
courts; see A. B. Lyons, ‘‘Conclusiveness of the Statements of the Executive—Conti- 
nental and Latin-American Practice,’’ British Year Book of International Law, 1948, 
pp. 180-210. The Harvard Draft proposes (Art. 11) that the sending state furnish (as 
is frequently done in practice) an official list of personnel to the receiving state on the 
latter’s request. The Draft does not attempt to fix the legal consequences of such a list. 

17 Case of Mohammed Lajed Ahmed, 1951; 49 A.J.I.L. 100 (1955). 

18 Mongillo v. Vogel, 84 F. Supp. 1007 (1949). 

19 Lagos Carmona v. Baggianini, 1953; 49 A.J.I.L. 101 (1955). 

20 Carrera v. Carrera, 174 F. 2d 496 (1949). 

21 Soc. Arethusa Film v. Reist, 1953; 49 A.J.I.L. 102 (1955) 

22 For example, the Harvard Draft proposes exemption from local jurisdiction for 
members of diplomatic missions and their families (Art. 19), non-liability for official 
acts in the case of members of missions and administrative personnel (Art. 18); but no 
immunities whatever in the case of service personnel (Art. 23 and Comment). This pro- 
posal would, acording to the Harvard Research, provide an ‘‘ adequate minimum standard 
of treatment.’’ 

23 In Agostini v. De Antueno, 99 N.Y.S. 2d 245 (1950), 45 A.J.I.L. 201 (1951), a New 
York court asserted jurisdiction in a suit to recover realty against the Third Secretary 
of the Permanent Delegation of Argentina to the United Nations, notwithstanding that 
the secretary was, according to the Headquarters Agreement, entitled to the ‘‘same 
privileges and immunities, subject to corresponding conditions and obligations,’’ as dip- 
lomatic envoys accredited to the United States. The court reasoned: that in matters of 
historical local concern the Federal treaty power was constitutionally limited; that a suit 
for recovery of realty was such a matter of local concern;. that real property of a diplo- 
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with developments concerning the state as party to private litigation might 
augur a revision of the position that exemption from local jurisdiction 
‘‘pertains exclusively to the private acts’’ of diplomatic agents and has 
‘‘nothing to do’’ with exemption in regard to official acts.** To be noted 
also are the implications of the judicial attitude recently expressed by 
Judge Pecora: ‘‘Diplomatic immunity of an ambassador is based on inter- 
national comity.’’ *° 

A further factor is the developing body of ‘‘new international law’’ per- 
taining to the immunities of international organizations.** This ‘‘new in- 
ternational law’’ is becoming geared to the old by treaty provisions which 
adopt in some particulars the law of diplomatic immunity as a standard.’ 
Consequently, change in the law of diplomatic immunity may produce un- 
expected effects in the newer law. And the newer law may well affect the 
old. In some instances the implications of influences working on the law 
of diplomatic immunity have been made explicit in the law relating to im- 
munities of international organizations; for example, the functional theory 
appears to have been carried to its logical extreme in treaty provisions 
making waiver of immunity a duty.** Again, the requirements of interna- 


mat, ‘‘not pertaining to his diplomatic status, is subject to local laws’’; and that the 
court’s jurisdiction was ‘‘basically in rem, and not in personam.’’ This case may be 
compared with Comina v. Kite, Annual Digest, 1919-22, No. 202, involving a suit for 
release of an apartment against an employee of the American Embassy in Rome. The 
United States formed the Italian Government that an Italian diplomatic official would 
be exempt in such a matter in the United States, but did not insist that Kite claim ex- 
emption. The court at Rome maintained that it was not necessary for acts done outside 
the public functions of a diplomat to be protected by the principle of immunity. See 
also 4 Hackworth, Digest 548-549. This decision was apparently rejected in Lurie v. 
Steinmann, Annual Digest, 1927-28, No. 246. 

24 The position is that of Josef L. Kunz, ‘‘ Privileges and Immunities of International 
Organizations,’’ 41 A.J.I.L. 838 (1947). But in Castiglioni v. Federal People’s Repub- 
lic of Yugoslavia, 1952, 49 ibid. 99 (1955), the tribunal of Rome apparently concluded 
that a diplomatic agent could be summoned to answer as representative of his govern- 
ment in litigation under private law. However, in an earlier decision, Case of Castig- 
lioni, 1951, noted ibid., p. 100, the tribunal at Milan seems to have arrived at the op- 
posite conclusion. 

25 In Tsiang v. Tsiang, 86 N.Y.S. 2d 556 (1949), emphasis added. Also to be noted is 
the attitude of Justice Frankfurter in his handling of the question of sovereign immunity 
from suit in National Bank v. Republic of China, 348 U. 8. 356 (1955), 49 A.J.I.L. 405 
(1955). 

26 See Josef L. Kunz, ‘‘ Privileges and Immunities of International Organizations,’’ 
41 A.J.I.L. 842 (1947), who has called for ‘‘a new law independent from that of the 
privileges of diplomatic agents.’’ 

27 Particularly provisions stipulating that certain categories of international officials 
shall enjoy the privileges and immunities accorded to diplomatic representatives of com- 
parable rank; see Agreement on the Status of the North Atlantic Treaty Organization, 
National Representatives and International Staff, Art. 12, T.I.A.S. No. 2992; 48 A.J.I.L. 
Supp. 153 (1954); General Convention on the Privileges and Immunities of the United 
Nations, Sec. 11 (f), (g), See. 19, See. 22 (f), 1 U.N.T.S. 15; 43 A.J.IL.L. Supp. 1 (1949). 

28 See General Convention on the Privileges and Immunities of the United Nations 
(cited note 27 above), Sees. 14, 20, 23; Agreement on the Status of the North Atlantic 
Treaty Organization, etc. (cited ibid.), Arts. 15, 22; Protocol on the Privileges and Im- 
munities of the Community (European Coal and Steel), Art. 13, English text published 
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tional organization have resulted in immunities that are more akin to par- 
liamentary than to diplomatic immunities.*® It is possible, of course, to 
distinguish in theory between the immunities of diplomats and those of in- 
ternational organizations. But incongruities in practice between the two 
laws will be evident, and this distinction may not be readily appreciated by 
national legislators and electorates or even judges. What Professor Preuss 
has termed Gallupsjurisprudenz *° may create pressure toward similarity on 
points where the two laws properly should diverge. 

All in all, recent variations in the application of the law of diplomatic 
immunity, plus pressures working both from within and without the law, 
suggest that the most important problem before the International Law Com- 
mission may be that of change in the law. In view of this possibility, em- 
phasis may well be given to progressive development as well as codification, 
for there is a need to project principles that will serve to maintain some 
measure of uniformity in future developments.** The alternative by de- 
fault will likely be continuing variation in state practice leading to diver- 
sity and conflict in one of the most ancient branches of the law of nations. 


Davi R. DEENER 


THE LIMITS OF SWEDISH TERRITORIAL WATERS 


In Mr. Kent’s interesting article in Vol. 48 of the AMERICAN JOURNAL OF 
INTERNATIONAL Law (1954), entitled ‘‘ Historical Origins of the Three-Mile 
Limit,’’ there is a statement regarding the limits of Sweden’s territorial 
waters which cannot be left undisputed since, in the first place, it seems to 
appear now and then in the literature on international law and, in the sec- 
ond place, it is incorrect. It is stated (page 550) that on October 9, 1758, 
Sweden issued an order which imposed a three-mile limit. It is added that 
**the distance of three miles—the earliest three-mile limit that appears to 
be recorded—was chosen with reference to the possible range of cannon,”’ 


by U. S. Economie Cooperation Administration (Govt. Printing Office, 1951). Note also 
the provision concerning reciprocity in the International Organizations Immunities Act, 
Sec. 9, 59 Stat. 673 (1945); 40 A.J.I.L. Supp. 85 (1946). 

29 Note the various provisions concerning immunity from legal process in respect of 
words spoken or written in the performance of official duties; Agreement on the Status 
of the North Atlantic Treaty Organization, etc. (cited note 27 above), Arts. 13 (b), 16, 
18 (a), 21 (b), 23 (a); General Convention on the Privileges and Immunities of the 
United Nations (cited ibid.), Secs. 12, 22 (b). The Protocol on the Privileges and Im- 
munities of the Community (European Coal and Steel) (cited note 28 above) provides in 
Art. 9 that during sessions of the Assembly its members shall enjoy in their national 
territories the rights and immunities granted to members of Parliament. The problem P 
of powers is raised in the Coal and Steel Community Treaty, 46 A.J.I.L. Supp. 107-148 
(1952), in Art. 86, which provides that certain officials of the High Authority shall have 
in the territories of the members the rights and powers granted to national tax service 
officials. 

80 Lawrence Preuss, ‘‘Immunity of Officers and Employees of the United Nations for 
Official Acts: The Ranallo Case,’’ 41 A.J.I.L. 559, note 17 (1947). 

81 Progressive development and codification are not necessarily mutually exclusive 
processes; see Survey of International Law in Relation to the Work of Codification of 
the International Law Commission (1949), pp. 3-18 (A/CN.4/1/Rev. 1). 
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and that ‘‘Sweden, an ally of France, was likely to have known French 
views on the Danish four-mile limit, and may have acted in deference to 
them.’’ 

This erroneous idea originally appeared in an article published by a 
Swedish daily paper in 1924, written by an author whose knowledge of 
his subject fell short of his interest in it, and it is due to a misinterpre- 
tation of the Swedish term ‘‘mil.’’ The fact is that the Swedish language, 
like the Danish, has only one word, ‘‘mil,’’ for the linear measures which 
in both English and French is denoted by two different words, ‘‘mile’’ and 
‘‘league,’’ ‘‘mille’’ and ‘‘liewe,’’ respectively. In the seventeenth and 
eighteenth centuries the Swedish word ‘‘mil’’ always meant ‘‘league.’’ In 
Mr. Kent’s article it was, as a rule, translated correctly in that manner. 
In those days people talked of two different kinds of ‘‘mil’’ (leagues), viz., 
the so-called Swedish (Danish) ‘‘mil’’ (league), which corresponded to 
approximately six nautical miles, and the ‘‘German mil’’ (league), corre- 
sponding to four nautical miles. In the eighteenth century the nautical 
mile was entirely unknown in Sweden. In actual fact, the nautical mile 
does not appear in Swedish ordinances until the twentieth century. The 
statement in note 69 on page 550 in Mr. Kent’s article that ‘‘the Swedish 
mile or league was equal to the modern nautical mile’’ is entirely un- 
founded. 

As Mr. Kent points out in his article, the extent of the territorial waters 
was originally determined in the Scandinavian countries by the range of 
vision. The transition from this method of calculation to fixing the breadth 
of territorial waters in certain linear measures took place in Sweden during 
the Seven Years’ War. In a Royal Order dated March 8, 1756, the range 
of vision was still declared to be the limit of Sweden’s territorial waters. 
However, on May 10, 1758, the Governor of Gothenburg, Baron Kaulbars, 
received a Royal Instruction to the effect that he was to recapture any 
prizes of war which the belligerents had taken within cannon-shot range of 
His Majesty’s fortresses, and it was stated that in that event the prize was 
captured within Swedish jurisdiction. The Governor, who had thus within 
a short space of time received two mutually contradictory instructions, 
quite naturally felt some doubt as to the extent of the Swedish jurisdiction 
and therefore requested His Majesty’s Government to give him more pre- 
cise information as to the breadth of Swedish territorial waters. He 
pointed out, among other things, that the range of vision could be calcu- 
lated in different ways according to the position of the viewer. As a result 
of the Governor’s inquiry a number of competent authorities, such as the 
Admiralty and the Board of Trade, were asked to give their views. The 
Admiralty expressed the opinion that the jurisdiction must be gauged ac- 
cording to the distance at which ships could be seen out at sea from the 
seaward skerries, and this was computed at three Swedish leagues (‘‘mil’’). 
Accordingly, on October 9, 1758, a Royal Order was issued to Baron 
Kaulbars in which it was declared that a distance of three ‘‘mil’’ from 
the Swedish coast out to the open sea should be reckoned as indisputably 
Swedish dominium and consequently no hostilities were to be tolerated 
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there. In this way the breadth of Swedish territorial waters was for the 
first time fixed at a certain linear measure. 

The question, then, is what the expression ‘‘mil’’ meant in this connec- 
tion. It certainly did not mean a nautical mile—a measurement that was 
quite unknown in Sweden at that time. There are two possibilities: either 
‘‘mil’’? may have meant Swedish leagues, so that the breadth of territorial 
waters was in that case 18 nautical miles, or else ‘‘mil’’ may have meant 
German leagues, and in that case the breadth would have been 12 nautical 
miles. The first alternative is supported by the Admiralty’s having used 
the expression ‘‘Swedish leagues’’ (‘‘mil’’). Supporting the latter alter- 
native is the fact that, during the latter half of the eighteenth century, at 
any rate, the German league was the measurement most commonly used in 
Sweden for indicating distances at sea and was occasionally spoken of under 
the designation ‘‘Swedish league (mil).’’ 

Be that as it may, in the Royal Instructions issued to the Fleet on May 
28, 1779, the breadth of Swedish territorial waters was fixed at one German 
league, that is to say, four nautical miles, from the outermost rocks and 
islets off the Swedish coast. This was the origin of the Swedish four-mile 
limit, which is valid to this day and which ever since 1779 has been applied 
in an unbroken series of ordinances regarding fishing, customs control, 
shipping, neutrality, ete. 

It would seem, then, that the history of the limits of Swedish territorial 
waters may be summarized as follows: 

(a) Originally the limit was defined by the range of vision; 

(b) In 1758 this limit was replaced by one of 12 or 18 nautical miles, 
which was considered equivalent to the range of vision; 

(ce) For this limit was substituted in 1779 a four-mile limit, which has 
been retained ever since and is still in force. 

In Anglo-Saxon literature a breadth of territorial waters exceeding three 
nautical miles is sometimes regarded as an (possibly illegitimate) ‘‘exten- 
sion’’ of territorial waters beyond the three-mile limit that is characterized 
as normal. It may therefore be pointed out that the Swedish four-mile 
limit was in actual fact a reduction of the breadth of territorial waters that 
had formerly been in force. The Swedish four-mile limit is presumably 
of earlier date than any three-mile limit that has been officially fixed in 


any state. 
ToRSTEN GIHL 


THE UNITED STATES-CANADIAN GREAT LAKES FISHERIES CONVENTION 


The Convention on Great Lakes Fisheries between the United States 
and Canada‘ was signed at Washington on September 10, 1954, and en- 


1 For the text of the convention, its general purposes, and statements by government 
officials and interested organizations, see Sen. Exec. B, 84th Cong., 1st Sess., and Hear- 
ing before a Subcommittee on Foreign Relations, U.S. Senate, 84th Cong., 1st Sess., on 
Great Lakes Fisheries Convention, April 27, 1955 (G.P.0., 1955), hereinafter referred 
to as ‘‘Hearing.’’ The Senate of the United States gave its advice and consent to rati- 
fication, 79 to 0, on June 1, 1955; the President ratified the convention on June 6, 
1955. 
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tered into foree on the exchange of instruments of ratification at Ottawa on 
October 11, 1955. The purpose of this treaty is to secure through joint ac- 
tion the improvement of Great Lakes fisheries which are of common concern 
to the contracting parties, and eventually to bring these fisheries to a con- 
dition of maximum sustained productivity. Ordinarily the achievement of 
such a goal would be sought through a fisheries treaty designed to protect 
designated stocks of fish from overfishing—a treaty which would pro- 
vide for the regulation of fishing operations.* The Great Lakes fisheries, 
however, present a problem, not of overfishing by man, but rather of 
the upset of the balance of nature by an outside force—the invasion of 
the Great Lakes by the parasitic sea lamprey. This eel-like creature has 
affected the most valuable Great Lakes fisheries like a plague, and has 
thrown the fisheries pattern of the lakes completely out of balance.* In 
attempting to solve this problem the Great Lakes Convention makes no pro- 
vision for regulation, but instead provides a twofold program, to be ad- 
ministered jointly by the United States and Canada, which will undertake 
(1) the promotion and co-ordination of fishery research on the lakes; and 
(2) the destruction, to the fullest possible extent, of the sea lamprey. 

Technical matters involved in dealing with the sea lamprey, as well as 
optimum benefit from research, make international co-operation not only 
desirable but essential. The problems are such that the Great Lakes must 
be treated as a single unit, while in fact they are divided between two 
sovereigns. Four of the lakes, Ontario, Erie, Huron, and Superior, and 
their connecting waterways, physically separate the land territory of the 
United States from that of Canada; the line constituting the international 
boundary runs roughly through the center of these lakes and waterways. 
Waters to the north of this line are subject to Canadian jurisdiction ; those 
to the south, to United States jurisdiction. Treaties accord the United 
States and Canada common rights of navigation in each other’s waters of 
the Great Lakes. Although the Great Lakes are ‘‘high seas’’ for certain 
purposes of admiralty and criminal jurisdiction, they are not such for most 
purposes, including fishing rights.® 


2For an excellent discussion of the problems involved in maintaining a fishery at 
maximum sustained productivity, see W. M. Chapman, ‘‘ United States Policy on High 
Seas Fisheries,’’ 20 Dept. of State Bulletin 67 (1949). 

8 See L. Larry Leonard, International Regulation of Fisheries (Wash., D. C., 1944) ; 
and A. P. Daggett, ‘‘ The Regulation of Maritime Fisheries by Treaty,’’ 28 A.J.I1.L. 693 
(1934). 

+See article by Paul E. Thompson, Assistant Chief of Fishery Research for the U.S. 
Fish and Wildlife Service, entitled ‘‘ Dracula of the Great Lakes,’’ in Américas (March, 
1955), pp. 6-9. 

The sea lamprey (Petromyzon marinus) is an eel-like aquatic vertebrate which is 
widely distributed in temperate and subarctic regions in both fresh and salt waters. It 
ascends rivers to spawn, and subsists by attaching itself to fishes by the suction-like cup 
of its mouth, which is equipped with concentric rows of pointed teeth, and using its 
armored rasping tongue to suck the blood and vital juices of its host. 

5 Hunt has pointed out that: ‘‘There being no common or unapportioned waters on 
the Great Lakes and their connecting rivers, and they containing no marginal sea, no 
part of their waters can be considered as ‘high seas.’’’ Harry E. Hunt, ‘‘How the 
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After the United States-Canadian international boundary was estab- 
lished, Canada and the riparian States of the United States took jurisdic- 
tion over fisheries up to that line; as new riparian States were admitted to 
the Union, Congress extended their boundaries to the international bound- 
ary. Consequently all the United States waters of the lakes are within the 
jurisdiction of the respective coastal States. The Great Lakes States regu- 
late the fisheries within their respective boundaries under their fish and 
game laws for conservation purposes.* The Secretary of the Interior of 
the United States is authorized and directed to co-operate with the various 
States through their respective State fish and game departments in resto- 
ration and management projects.’ Pursuant to this provision, the Interior 
Department’s Fish and Wildlife Service has been investigating the sea 
lamprey since 1949.° 

The Convention of September 10, 1954, is the second convention concern- 
ing Great Lakes fisheries signed in recent times. In April, 1946, the United 
States and Canada signed a treaty which vested power in an international 
commission to regulate fishing operations on the Great Lakes. This treaty 
failed to progress beyond the signing stage because of opposition from the 
American commercial fishing industry in the area to its grant of regulatory 
powers to the international commission. In January, 1955, at the request 
of the President of the United States, the 1946 treaty was withdrawn from 
the consideration of the Senate.°® 

In view of this experience with the 1946 treaty, the Department of State, 
together with the Fish and Wildlife Service of the Department of the In- 
terior, canvassed the eight Great Lakes States in the fall of 1952 and dis- 
cussed the need for a treaty with State conservation officials and with com- 
mercial and sports fishermen. This exploratory venture indicated that 
there was wide agreement, both by State authorities and other interested 
groups, that a treaty was needed which would cover both the lamprey and 
general research problems. 

Present fishery research on the Great Lakes is conducted by eleven sepa- 
rate agencies—the Fish and Wildlife Service of the U.S. Government, the 
Canadian Fisheries Board of the Canadian Government, and the conser- 
vation agencies of the States of New York, Pennsylvania, Ohio, Indiana, 
Illinois, Michigan, Wisconsin, Minnesota, and the Department of Lands and 
Forests of the Province of Ontario. The convention provides for the co- 
ordination of these efforts by one activity, the Great Lakes Fishery Com- 
mission, so that greater accomplishments can be achieved on a more eco- 
nomic basis, and a unified effort can be made to eradicate the sea lamprey. 


Great Lakes Became ‘High Seas’ and Their Status Viewed from the Standpoint of In- 
ternational Law,’’ 4 A.J.I.L. 285, 301 (1910). See also 1 Moore’s Digest 670 et seq. 
6 See, e.g., The Consolidated Laws of New York, Annotated, Book 10, Art. 4, Sec. 210 
et seq. (1951), and Cumulative Annual Pocket Part (1954), for use during 1954—55. 
716 U.S.C.A. (Conservation), Cumulative Annual Pocket Part (1954), for use during 
1955, Ch. 10B, See. 777 et seq. 
8 Statement by Mr. Warren F. Looney, Acting Special Assistant for Fisheries to the 
Under Secretary of State, before the Senate Subcommittee, Hearing, p. 10. 
9 Ibid., p. 9. 
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The most serious known cause of the depletion of Great Lakes fisheries 
is the sea lamprey. This predatory parasite attacks most readily the more 
valuable species, such as lake trout and whitefish. Depletion of the stock 
of lake trout alone as a result of the lamprey’s depredations results in a 
yearly loss to the United States and Canada of approximately $5,000,000.*° 

The lamprey came into Lake Ontario many years ago, probably in pre- 
historic times, from the Atlantic Ocean, leaving behind its natural enemies. 
The abundance of food and lack of enemies resulted in a fantastic increase 
of the species in fresh water. It was long prevented from penetrating 
further into the lakes by the natural barrier of Niagara Falls. The open- 
ing of the Welland Canal, however, about one hundred and twenty-five 
years ago, permitted it to by-pass the Falls and enter Lake Erie. It took 
many years for it to move through this lake, where it did not find a con- 
genial home due to the warmness and shallowness of the water and the 
paucity of potential spawning streams, into Lake Huron. Early in the 
1930’s, however, the first spawning run was found in Lake Huron, and by 
1936 the species had penetrated Lake Michigan. In the cold waters and 
abundant fish populations of these lakes it found an ideal home. Multi- 
plying at a great rate, in a few years it had destroyed the valuable lake 
trout fisheries of these lakes, and had nearly destroyed the whitefish popu- 
lation. In 1947 it invaded Lake Superior, where the full effect of its 
attack has not yet been felt, but where favorable conditions are bringing 
about an ‘‘explosion’’ of the lamprey population similar to that which took 
place earlier in Lakes Huron and Michigan. The valuable fisheries of Lake 
Superior are threatened with destruction in a very short period of time, 
perhaps eight or ten years, unless the numbers of the sea lamprey can be 
greatly reduced.’* 

The habits of the lamprey are well known. It spawns in streams, where 
the young remain for about four and one-half years. Then the immature 
lamprey moves downstream to the lake, where it rapidly reaches maturity 
and grows to a length of 18 to 24 inches. It remains in the lakes for about 
eighteen months, during which time it lives off fish, mostly trout and white- 
fish. During the spring at the end of its lake cycle it enters a spawning 
stream, and makes its way up to a place where gravel, gradient, nutriment 
and other factors provide ideal spawning conditions. The eggs are de- 
posited, and the lamprey dies. A single female may deposit as many as 
107,000 eggs, while the average deposit is 61,000. Then the cycle is re- 
peated.** 

The Fish and Wildlife Service of the Interior Department has concluded, 
on the basis of its investigations, that the lamprey populations can be con- 


10 See Sen. Exec. B, note 1 supra, p. 2, and Hearing, p. 33. 

11In Lake Huron, the U.S. catch of the lake trout was, in 1935, 1,743,000 pounds; 
in 1941, it had dropped to 842,000 pounds; in 1951 it was less than 50 pounds. In Lake 
Michigan, the 1943 catch of lake trout was 6,800,000 pounds; in 1946, 3,974,000 pounds, 
and in 1952, 3,000 pounds. See Hearing, op. cit. 10. 

12 See Thompson, loc. cit. 7, Hearing, op. cit. 10. 

18 Ibid. 10, 34. 
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trolled. It has experimented with electrical and mechanical dams,'* which, 
when erected across spawning streams, deny the parasites access to spawn- 
ing grounds, and thus force them to perish without spawning. This method 
of preventing the production of new lamprey generations, however, must 
be applied to all potential spawning streams in the lakes in order fully to 
be effective; the lamprey does not recognize international or State bound- 
aries, and, unlike the salmon, has no homing instinct. It will spawn in 
any stream which offers favorable conditions. If any considerable number 
of streams are left open, it is so prolific that the erection of barriers on 
other streams will have been largely in vain. It is clear that a sine qua 
non to a successful program of lamprey control and eventual eradication 
involves a joint and unified effort on the Great Lakes by the United States 
and Canada, with the full co-operation of their respective political sub- 
divisions. 

Although the depredations of the sea lamprey account to a high degree 
for the decline of Great Lakes fisheries, there are, apparently, other factors 
which also contribute to this decline.** They are not adequately known. 
Sudden fluctuations in the catch of various species of fish have occurred 
during the past fifty years; at times more valuable species have diminished, 
to be replaced by what may be called ‘‘trash fish,’’ 7.e., fish which have no 
special economic value, or are at most of secondary importance as a source 
of food. Various conservation agencies in the United States and Canada 
have looked into this problem, but without significant results. The co- 
ordinated research program to be carried out under the Great Lakes Con- 
vention will, it is hoped, provide answers to this puzzling phenomenon, 
which may be, and probably is, related to the lamprey problem. 

The Great Lakes Convention defines ‘‘the Convention Area’’ as ‘‘ Lake 
Ontario (including the St. Lawrence River from Lake Ontario to the forty- 
fifth parallel of latitude), Lake Erie, Lake Huron (including Lake St. 
Clair), Lake Michigan, Lake Superior and their connecting waters.’’'® The 
convention provides that it shall apply also to the tributaries of the above 
waters to the extent necessary (1) to investigate any stock of fish of com- 
mon concern, the taking or habitat of which is confined predominantly to 
the Convention Area; and (2) to eradicate or minimize the sea lamprey 
populations.** 

The convention establishes a joint commission, the Great Lakes Fisheries 
Commission, to carry out the purposes of the agreement.** The Commis- 
sion is composed of two national sections, each having not more than three 
members appointed by the United States and Canada respectively. Each 
section, and thus each contracting party, has one vote in the Commission; 
all decisions and recommendations of the Commission require the approval 
of both sections. Each party may appoint an advisory committee to as- 
sist its section, the members of which may attend all sessions of the Com- 


i4 See Thompson, loc. cit., and pictures of two types of barriers at p. 8. 
15 See ibid. at 9. 16 Art. I. 
17 Art. I. is Art. IT. 
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mission except those which the latter declares secret.'* The Commission 
is to be presided over by a Chairman, assisted by a Vice Chairman, which 
offices shall rotate biennially between the sections. It shall select a seat in 
the Great Lakes area, and shall hold a meeting annually at a place of its 
choosing, and may hold meetings at such other times as may be agreed upon 
by the Chairman and Vice Chairman.” 

The Commission is empowered to authorize the disbursement of funds for 
its expenses, to employ personnel, to acquire facilities necessary for carry- 
ing out its duties, and to make rules, by-laws, and financial regulations. It 
may employ an Executive Secretary, to whom it may delegate the respon- 
sibility for selecting a staff, or may appoint the staff itself. The Executive 
Secretary shall supervise the Commission’s staff subject to the rules pre- 
scribed by the Commission.**. In carrying out its duties the Commission 
is required, when feasible, to utilize the existing facilities of official agencies 
of both parties and their respective subdivisions.** Since the U.S. Fish 
and Wildlife Service has been investigating the lamprey problem, and is 
the inventor and designer of many of the various mechanical and electrical 
barriers now available, and the Canadian Fisheries Board has been working 
on the same problem, it is expected that the Commission will use these exist- 
ing bodies in its fight against the sea lamprey. The Commission will prob- 
ably have a small administrative staff and possibly one or two scientists to 
assist it.2* The Commission is authorized to make use of private or public 
organizations, including international organizations, or of individuals, and 
may seek to establish working arrangements with public or private organi- 
zations in order to further the convention’s objectives.** 

The duties of the Great Lakes Fisheries Commission are defined as fol- 
lows: (1) the formulation of a research program or programs which will 
determine the measures needed to secure the maximum sustained produc- 
tivity of any stock of fish in the Convention Area which, in its opinion, is 
of joint concern; (2) the co-ordination of research under such program or 
programs, including, if necessary, undertaking the research itself; (3) the 
recommending of appropriate measures to the parties on the basis of pro- 
gram findings; (4) the formulation and implementation of a program to 
stamp out the sea lamprey threat; and (5) the publication of scientific data 
and other information which its activities will bring to light.** Thus the 
Commission may only recommend conservation measures; the respective 


19 Art. II. It is expected that U.S. implementing legislation with respect to the con- 
vention will provide that there be a committee for each of the Great Lakes; that each 
State adjacent to a lake be entitled to appoint 4 members to the advisory committee for 
that lake; and that these members represent respectively the State conservation agency, 
the commercial fishing interests, the sport fishing interests, and the public at large. 
Hearing, p. 12. 20 Art. IIT. 

21 Id, 22 Art. VI. 

23 Hearing, p.12. It is anticipated that the Great Lakes States will participate in the 
carrying out of the provisions of the programs. The eight States, each with a conserva- 
tion agency, are expected to play a major réle, especially in furthering research in the 
lakes fisheries. Hearing, p. 13. 

24 Art. VI. 25 Art. IV. 
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parties may act on such recommendations if they see fit to do so. With 
respect to the lamprey problem, however, the Commission is authorized to 
implement an eradication program. Thus it may install devices in the 
Convention Area and the tributary streams, and take other measures nec- 
essary to establish a lamprey control program. The Commission is autho- 
rized also to conduct investigations and to hold public hearings in the 
United States and Canada.** Each contracting party is required to fur- 
nish the Commission, upon request, such information which is pertinent to 
the Commission’s activities as is practicable.** 

The financial provisions of the convention are similar to those of the 
North Pacific Fisheries Convention.?® Thus each party incurs two types 
of expenses: (1) the costs of its own section; and (2) the contributions to 
the Commission. Each government pays the first without reference to the 
Commission; the second are paid to the Commission in accordance with 
recommendations of the Commission, provided these recommendations are 
approved by both parties. The Commission is required to submit an an- 
nual budget of anticipated joint expenses to the parties for approval.*° 

Each year the Commission must submit a report to the parties with re- 
spect to its discharge of its duties under the convention. It shall make rec- 
ommendations to or advise the parties on any matter relating to the conven- 
tion whenever it deems such action necessary.** 

Article X of the convention contains a saving clause with respect to the 
fisheries jurisdictions of the Great Lakes States and Canada and the Prov- 
ince of Ontario. It states that: 


Nothing in this Convention shall be construed as preventing any of 
the States of the United States of America bordering on the Great 
Lakes or, subject to their constitutional arrangements, Canada or the 
Province of Ontario from making or enforcing laws or regulations 
within their respective jurisdictions relative to the fisheries of the 
Great Lakes so far as such laws or regulations do not preclude the 
carrying out of the Commission’s duties. 


The parties agree to enact legislation to implement the convention.** It 
is to remain in force for ten years from the date of the exchange of instru- 
ments of ratification. It shall continue at the end of this period, except 
that either party may terminate by giving two-years’ written notice to the 
other party.** In the eighth year of the treaty’s operation the contracting 
parties are jointly to review the activities of the Commission in relation to 
the objectives of the convention in order to determine the desirability of 
continuing, modifying, or terminating the agreement.** , 

The Great Lakes Fisheries Convention is another instance of interna- 
tional co-operation in solving fisheries problems which transcend the juris- 
diction of one sovereign state. According to a report tendered to the 

26 Hearing, p. 11. 27 Art. V. 

28 Art. VII. 

29 Hearing, p. 12. For text thereof, see 48 A.J.I.L. Supp. 71-81 (1954). 

80 Art. VIII. For estimated costs to the United States, see Hearing, p. 13. 


81 Art. IX. 82 Art. XI. 
83 Art. XIII. 84 Art. XII. 
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Senate Subcommittee which conducted the hearings on this convention, the 
Great Lakes Convention is the eighth agreement concerning interna- 
tional fishery conservation problems to which the United States has become 
a party.** These conventions, which have involved protection of fur seals, 
of sockeye salmon and halibut fisheries, the regulation of whaling, the in- 
vestigation of the tuna fisheries of the Pacific Ocean off the coast of Central 
America, of the fisheries of the Northwest Atlantic Ocean, and the fisheries 
of the North Pacific Ocean, have proved to be, in most cases, extremely suc- 
cessful ventures in international co-operation to improve fisheries of con- 
cern to more than one nation. There is every reason to believe that this 
joint United States-Canadian undertaking will be equally successful, al- 
though considerable time can be expected to elapse before the sea lamprey 
is eliminated and the valuable stocks restored to a healthy condition. 
CHARLES B. SELAK, JR.* 


ANNUAIRE FRANCAIS DE DROIT INTERNATIONAL 


The JourNnau takes pleasure in announcing the appearance in March, 
1956, of the first issue of the Annuaire Francais de Droit International. 
The publication of this French yearbook of international law has been 
undertaken by the French group of former students (Anciens Auditeurs) 
of the Academy of International Law at The Hague under the patronage 
of distinguished professors and former professors of public international 
law of the Faculty of Law of Paris. The members of the Board of Editors 
are Mme. Paul Bastid, director; Professors Georges Fischer, L. Muracciole, 
and D. H. Vignes. 

Comprising nearly one thousand pages, the yearbook will contain articles 
and notes on questions of current international law, a chronicle of inter- 
national events, notes on the jurisprudence of international tribunals, on 
the United Nations and the specialized agencies, and on European organiza- 
tion. In addition, the annual will carry French jurisprudence and practice 
in matters of international law and international agreements, a bibliography 
of French books and articles, and a selection of the most important official 
documents. 

The 1955 Annuaire will contain articles and notes on the status of 
Germany under the Paris Agreements, military bases, the Franco-Tunisian 
conventions, the Formosa situation, the agreements on the peaceful uses of 
atomic energy, the legal status of North Vietnam, the neutrality of Austria, 
the disarmament proposals, and other subjects of current interest. In the 
section devoted to international organizations, it will carry, among others, 
items concerning the participation of non-member states in the Regional 

85 Hearing, p. 27. This report, entitled ‘‘Organization and Operation of Interna- 
tional Fishery Commissions,’’ was submitted pursuant to a request made by a member 
of the Senate Foreign Relations Committee on July 21, 1953, at the time of the hearings 
on the International North Pacific Halibut Convention, that the Department of State be 
prepared to give an over-all report on our fishery conventions and their organization the 
next time a fishery convention was submitted for the consideration of the Senate. For 
text of report, see Hearing, pp. 26-32. 

* The views expressed herein are those of the author. 
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Economie Commissions of the United Nations, the question of the designa- 
tion of employer delegations to the International Labor Organization, the 
powers of the Secretary General of the United Nations, the Warsaw Treaty, 
the status of NATO forces, and the contribution of the Council of Europe 
to the development of European law. 

Subscriptions to the Annuaire (2,400 frances) may be placed with the 
publishers, the Centre Nationale de la Recherche Scientifique, 13 Quai 
Anatole France, Paris (7e), France. 

E. H. F. 


50TH ANNUAL MEETING OF THE SOCIETY 


The Society will hold its 50th Annual Meeting from April 25 to 28, 1956, 
at the Sheraton-Carlton Hotel in Washington, D. C. The meeting, which 
will mark a half-century of the Society’s existence, will have as its general 
theme ‘‘The evolution of international law in the twentieth century.’’ The 
opening meeting on Wednesday evening, April 25, will be addressed by the 
Honorable John Foster Dulles, Secretary of State, and the sessions will con- 
clude with a banquet on Saturday evening, April 28. The regular business 
session will be held on Saturday morning, April 28, 1955, for the election 
of officers and transaction of other business. 

In connection with the annual meeting there will also be held a series of 
regional meetings throughout the country (as indicated below) the results 
of which will be included for discussion on the program of the annual meet- 
ing. It is expected that a number of distinguished lawyers from abroad 
will attend the annual and regional meetings and participate in the pro- 
ceedings. 

A program of topics and distinguished speakers consonant with the cele- 
bration of the Society’s anniversary is being arranged, and announcements 
will go out to the members well in advance of the anniversary meeting. 

Eveanor H. FIncH 
Executive Secretary 


REGIONAL MEETINGS OF THE SOCIETY 


In connection with the celebration of the 50th Anniversary of the Ameri- 
can Society of International Law this year, arrangements have been com- 
pleted for holding from January to April a series of regional meetings 
throughout the country for the purpose of promoting better understanding 
of international law and its place in relation to other legal and social stud- 
ies, the practice of law and the conduct of United States foreign relations. 
For this purpose the Society has received a grant from the Ford Founda- 
tion as a result of presentations made by the Society’s 50th Anniversary 
Management Committee under the chairmanship of Professor Philip C. 
Jessup.' 

The Regional Meetings Committee of the Society has developed a program 
which includes meetings in New York City, San Francisco, Philadelphia, 
Ithaca, Columbus, Miami, Baton Rouge, Seattle, Denver, Chicago, St. Louis, 


1 See 49 A.J.I.L. 394 (1955) and Proceedings of the Society, 1955, p. 120. 
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Dallas, and Los Angeles. The development of meetings in Boston, Rich- 
mond, Albuquerque and Grand Forks, N. Dak., is still under discussion. 
Co-operative arrangements for the meetings have been made with the law 
schools of Harvard, Chicago, Pennsylvania, Ohio State, Southern Califor- 
nia, Stanford-California, Louisiana State, Washington (St. Louis), Texas, 
Southern Methodist, and Miami Universities, and with the Institute of 
International Affairs of the University of Washington. Local committees 
have charge of the organization of such meetings in the areas selected. The 
local committee chairmen are: 


Ithaca: Professor Michael H. Cardozo, Cornell Law School 

New York City: Otto C. Sommerich, Esquire, 120 Broadway, New York 

Philadelphia: Dean Jefferson Fordham, University of Pennsylvania 
Law School 

Baton Rouge: Professor Joseph Dainow, Law School, Louisiana State 
University 

Chicago: Professor Allison Dunham, University of Chicago Law School 

Columbus: Dean Frank R. Strong, College of Law, Ohio State Uni- 
versity 

Miami: Professors David S. Stern and S. A. Bayitch, University of 
Miami Law School, Coral Gables 

Seattle: Mr. Herbert S. Little, Hoge Building, Seattle, Washington 

Denver: Mr. Wayne D. Williams, University of Denver 

Los Angeles: Professor Carl M. Franklin, School of Law, University 
of Southern California 

Dallas: Dean R. G. Storey, Law School, Southern Methodist University 

San Francisco: Dean Carl Spaeth, Stanford University 


Members of the Society will receive from the local committees announce- 
ments as to the specific dates, meeting places and programs. 

The Committee on Regional Meetings of the American Society of Inter- 
national Law, under the chairmanship of Professor Covey T. Oliver, of the 
University of California, is in general charge of developing and carrying 
out the program. The members of the committee are: Michael H. Cardozo, 
Cornell Law School; Joseph Dainow, Louisiana State University Law 
School; Herbert S. Little, Seattle, Washington; Otto C. Sommerich, New 
York City; David S. Stern, Miami University Law School; Wayne D. 
Williams, of the University of Denver. 

The general topic for discussion at the regional meetings has been chosen 
with the primary purpose of stimulating the interest of lawyers, teachers, 
and other citizens in international law, particularly as it affects various 
aspects of national life. It is ‘‘The Role of International Law in National 
Courts and Agencies—50 Years of Development.’’ Under the sub-topics 
(a) survey of important areas of influence, (b) international law in national 
agencies, (c) general international law and treaties in national courts, there 
will be considered such subjects as: the rights of aliens generally (mod- 
ern treaties of friendship, commerce and navigation) ; doing business in 
foreign countries ; state-owned companies and «hips; succession to and taxa- 
tion of property; the foreign office as an administrative agency applying 
international law and treaties; organization of the foreign office for han- 
dling questions of international law and making foreign policy decisions; 
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problems of research in and proof of international law and treaties; for- 
eign office-judicial relationships regarding international law and treaties; 
relevance of theories as to the relationship between municipal law and in- 
ternational law ; comparative analysis of treaties as law in national courts. 

Speakers for the meetings will include distinguished practitioners, diplo- 
mats and professors in the field of international law. It is planned to have 
foreign experts and United States Government officials participate in the 
regional meetings of the Society, as well as in its annual meeting in April. 

The results of the discussions held at the regional meetings will be sum- 
marized in the form of reports to be presented at some of the sessions of 
the annual meeting of the Society. 

It is hoped that by holding meetings throughout the country to discuss 
international law questions of actual interest to lawyers and teachers, par- 
ticularly, and by pointing up the results of such discussions at its 50th An- 
niversary meeting in April, the American Society of International Law will 
provide stimulation and impetus to the study of international law and its 
application through national agencies, in accordance with its purpose as 
stated in the Constitution adopted by the Society on January 12, 1906: 


‘‘The object of this Society is to foster the study of international law 
and promote the establishment of international relations on the basis of 
law and justice.’’ 


INTERNATIONAL INVESTMENT LAW CONFERENCE 


The American Society of International Law will sponsor an Interna- 
tional Investment Law Conference, to be held at the Statler Hotel, Wash- 
ington, D. C., February 24-25, 1956. The Conference is being financed 
with funds provided by the Rockefeller Foundation. 

Honorary Chairman of the Conference is Mr. Thomas J. Watson, Sr., 
Chairman of International Business Machines Corporation. The Chair- 
man is Honorable Davidson Sommers, Counsel, The World Bank; Vice 
Chairmen are Norbert A. Bogdan, President, American Overseas Finance 
Corporation; Rudolf S. Hecht, Chairman, Mississippi Shipping Company ; 
and Honorable Samuel C. Waugh, President, Export-Import Bank. 

The Conference arrangements have been made directly by an Executive 
Committee, under the chairmanship of Edward L. Merrigan, Treasurer of 
the Society. This committee consists of Dean John Fey, George Washing- 
ton University Law School; Adrian Fisher, Vice President and Counsel, The 
Washington Post and Times Herald; Norman Littell, Chairman of the 
American Bar Association Sub-Committee on Foreign Investment Law; 
Honorable Staniey Metzger, Assistant Legal Adviser, Department of State; 
and Lester Nurick, Attorney, The World Bank. 

The Sponsoring Committee-at-Large consists of the following: 

A. E. Balgooyen, Executive Vice President, American & Foreign Power 
Company; Alfred W. Barth, Vice President, The Chase Manhattan Bank; 
Honorable T. Hale Boggs, United States House of Representatives; Dudley 
Bonsal, New York attorney; Harvey H. Bundy, President, Foreign Bond- 


1956 | NOTES AND COMMENTS 133 


holders Protective Council; Kenneth H. Campbell, United States Cham- 
ber of Commerce; John 8S. Coleman, President, Burroughs Corporation; 
Tom B. Coughran, Vice President, The Bank of America; Honorable 
Arthur H. Dean, New York City; Edward Dies, Finance Committee of the 
Society ; Robert P. Furey, Vice President, The Hanover Bank; Richard N. 
Gardner, attorney; Albert Goetz, Chairman and Counsel, Reichhold Chemi- 
cals, Inc.; Wilfred Goodwyn, Goodwyn & Olds; Sylvan Gotshal, President, 
American Arbitration Association; W. A. Groening, Assistant General 
Counsel, Dow Chemical Company; Honorable John B. Hollister, Director, 
International Cooperation Administration ; Harry LeRoy Jones, of the So- 
ciety’s Executive Council; Eric Johnston, President, Motion Picture As- 
sociation of America; Honorable David Kendall, Assistant Secretary of the 
Treasury; Samuel Kopper, Counsel, Arabian American Oil Company; 
Honorable Russell B. Long of the United States Senate; Henry R. Luce, 
Publisher of Time and Life; Honorable Eugene McCarthy, United States 
House of Representatives; Honorable Harold C. McClelland, Assistant 
Secretary of Commerce, International Affairs; Norbert A. McKenna, 
Reynolds & Company; Honorable Herman Phleger, Legal Adviser, De- 
partment of State; James E. Roddy, Scharff & Jones, Inc.; Honorable 
H. Alexander Smith of the United States Senate; William R. Strelow, Vice 
President, Guaranty Trust Company; Loyd Wright, President, House of 
Delegates, International Bar Association ; and Quincy Wright, President of 
the Society. 

The program will commence at 9:45 a.m. on February 24 in the South 
American Room of the Statler Hotel. The Chairman, Mr. Davidson Som- 
mers, will make a brief opening address. The Conference will then be 
divided into four separate panel discussions, as follows: 


Fepruary 24, 1956 


10:00 a.m. Entry and Management Problems. The principal speak- 
ers will be Lloyd N. Cutler, prominent Washington attorney, and 
A. E. Balgooyen, Executive Vice President, American & Foreign 
Power Company. 


2:00 p.m. Domestic and Foreign Tax Problems. The principal 
speakers will be Professor Stanley S. Surrey of Harvard University; 
Mr. George James, Vice President, Socony Standard Company; and 
Thomas E. Jenks, outstanding tax attorney. 


5:30 p.m. Cocktails, The Franklin Room, Statler Hotel. 


8:00 p.m. Antitrust Laws As Applied to International Investment. 
The moderator will be Honorable Stanley N. Barnes, Assistant U. S. 
Attorney General (Anti-Trust Division) ; while the speakers pro and 
con will be Charles Carroll, Counsel, Foreign Trade Council and 
former counsel to General Motors Overseas Corp.; and Mr. Ray- 
mond Vernon, prominent economist and Comptroller of Hawley and 
Hoops. 
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Fresruary 25, 1956 


10:00 a.m. Legal Incentives to Investment—Foreign and Domestic. 
Mr. Norman Littell will moderate this session, and the principal ad- 
dress will be made by Mr. Bogdan, Vice Chairman of the Committee. 
The panel members will be Honorable Charles E. Houston, Chief, 
Division of Guaranties, I. C. A.; the Ambassadors to the United 
States from Liberia, Bolivia, Egypt, France and Turkey; Dr. Mar- 
tin Domke, International Vice President, American Arbitration As- 
sociation. 


The Conference will restrict itself to practical, existing legal problems 
in the international investment field. The principal addresses will be kept 
to a feasible minimum, being intended mainly as a starting point for dis- 
cussion and questions from the floor. The greater part of each session will 
be devoted to open discussion, and the aim is to point up the problems and 
bring to light possible new solutions and suggestions for the promotion of 
private investment abroad. 

All members of the Society and their friends are cordially invited to at- 
tend, and it would be appreciated if those who will attend would notify 
the Executive Secretary in advance so that proper seating arrangements 
can be assured. There is no registration fee or other charge, except for 
cocktails at the evening cocktail gathering on February 24. 


SUPPLEMENT TO THE JOURNAL 


Beginning with Volume 50, No. 1, of the AMERICAN JOURNAL OF INTERNA- 
TIONAL Law, the section of official documents, which has hitherto been ear- 
ried as a separately-paged SUPPLEMENT to the JoURNAL, will appear at the 
end of each issue of the JouRNAL as an integral part of it, in continuous 
pagination with the rest of the volume. Beginning with Volume 1 (1907), 
the SUPPLEMENT has appeared as a distinct section with separate pagination, 
title page, contents page and index. Beginning with this issue, it will here- 
after appear as OrriciAL DocuMENTs, with the contents noted on the con- 
tents page in the front of the JouRNAL, and the subject-matter indexed in 
the Index for the volume. 
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JUDICIAL DECISIONS 


By W. Bisnop, Jr. and Outver J. Lissirzyn 


Of the Board of Editors 


Alien property—individual shareholder—enemy status—enemy taint— 
nationality—severable interest 

UEBERSEE F'INANZ-KORPORATION Vv. BROWNELL. 133 F. Supp. 615. 

U. S. Dist. Ct., District of Columbia, June 17, 1955. Laws, C. J. 


Intervener-plaintiff, Fritz von Opel, sought to recover an interest in prop- 
erty vested by the Alien Property Custodian in 1942 under the Trading 
with the Enemy Act. In previous litigation it had been held that enemy 
taint barred recovery by plaintiff Uebersee.t Von Opel was the legal owner 
of 97% of the corporation’s stock. In a previous decision the court deter- 
mined the issues in this trial to be as follows: ‘‘(1) enemy status; (2) 
enemy taint; and (3) the value of Fritz von Opel’s severable ‘nterest.’’ 

Since von Opel had not been a resident of enemy territory after 1929, 
the question of his enemy status resolved itself, under section 2 of the Trad- 
ing with the Enemy Act, into the question whether he was a resident out- 
side the United States and doing business within enemy territory. The 
court found that von Opel entered the United States in 1940 on a visitor’s 
visa which was extended until February, 1942, when he was interned until 
the end of the war. He was permitted to depart in 1950. There was ‘‘no 
indication that he established any abode in this country.’’ The period of 
internment was without significance, ‘‘since involuntary detention or physi- 
eal constraint does not constitute residence within the meaning of the Act.’’ 
The court also considered von Opel’s ‘‘activities, associations, statements, 
ties and sympathies as throwing light on where the family hearth was cen- 
tered.’’ Between 1930 and 1939 he spent only ten per cent of his time in 
Germany, on short visits. In November, 1939, he became a citizen of 
Liechtenstein, although he had never resided there and took no oath of al- 
legianee to it. The court said in part: 


Statements made and acts performed by him after he was naturalized 
indicate a continued interest in the welfare of and sympathy for 
Germany . . . naturalization by Liechtenstein clearly appears to have 
been a citizenship of convenience. There was no more attachment, 
patriotism, sentiment, interest or loyalty to this principality than 
there was to Haiti or Panama, whose citizenship he had earlier con- 
sidered acquiring. . . . There is no showing that his leaving Switzer- 
land was other than temporary, that his ties remained elsewhere than 
in Switzerland and Germany, that such interest as he had in the 
United States was other than financial or that any bonds of affection 
or sentiment attached him to the United States. 


1 Uebersee Finanz-Korporation v. McGrath, 343 U. 8. 205, 72 S.Ct. 618, noted in 46 
AJ.I.L, 555 (1952). 
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The Court finds that since Fritz von Opel was merely present in 
this country during the war as a visitor, transient or sojourner, with 
no fixed or settled abode in this country, he was not a resident of the 
United States within the meaning of the Trading with the Enemy Act. 


The court further found that von Opel was doing business in Hungary, 
within enemy territory, through an agent with powers of attorney, in con- 
nection with the affairs of Transdanubia, a Hungarian corporation wholly 
owned by Uebersee which shipped bauxite to Germany. The court rejected 
the contention that denying von Opel recovery would be a violation of the 
Fifth Amendment, and concluded that he was an enemy under the Act and 
must be denied recovery. 

Considering, further, the issue of enemy taint as a bar to recovery, the 
court rejected von Opel’s contention that the doctrine of enemy taint may 
not be extended to individual stockholders, saying in part: 


The legislation should be construed to effectuate the purposes in- 
tended. To hold that the United States may pierce the corporate veil 
to determine whether enemy taint exists, but may not inquire whether 
individuals outside the definitions of Section 2 are giving aid or com- 
fort to the enemy, acting in their behalf, contributing to their re- 
sources, or otherwise threatening the nation’s security, would frustrate 
the intent of Congress. 

Because of the various means of cloaking and concealment opera- 
tions which may be attempted, no definition of enemy taint can be 
sufficiently inclusive to reach all enemy interests masquerading as 
friendly or neutral. The Court must look to the particular facts and 
circumstances of each case to determine whether an individual claimant 
is infected with enemy taint. 


After reviewing the nature of von Opel’s interest and activities in connec- 
tion with the corporation, the court found that his bare legal interest was 
‘‘wholly and in reality subordinated to that of his father,’’ an enemy under 
the Act who retained usufructuary rights and wide powers of control, ex- 
cept for Fritz von Opel’s contractual right to receive 20% of the income, 
and that consequently his interest was enemy tainted. Furthermore, von 
Opel’s activities were carried on largely ‘‘with the guidance and under the 
direction of his father,’’ and contained many indications of co-operation 
with the German Government. The court accordingly held that von Opel’s 
activities constituted enemy taint and barred recovery. 

On the issue of the value of von Opel’s severable interest, the court, after 
considering German law, indicated the method to be followed in determin- 
ing such value. : 

Nore: In Hansen v. Brownell, 132 F. Supp. 47 (Dist. of Col., May 23, 
1955), in an action to recover property vested in the Alien Property Cus- 
todian on June 26, 1951, the court indicated that the plaintiff, who resided 
in Germany from 1939 to 1948 and participated in the German war effort, 
was an enemy alien on the date of vesting, even though he was then absent 
from Germany, living in France and regarded by the French Government 


as a British subject with a British passport. 
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In Ecker v. Atlantic Refining Company, 222 F. 2d 618 (4th Cir., May 14, 
1955), it was held that naturalized American citizens who returned to 
Austria in 1922 and resided there until after the war, and whose property 
in the United States was seized during the war by the Alien Property Cus- 
todian and subsequently sold, were ‘‘enemies’’ within the meaning of the 
Trading with the Enemy Act. 

For other American cases on enemy property see Kermath Manufactur- 
ing Company v. Brownell, 222 F. 2d 577 (6th Cir., June 7, 1955), and 
Cisatlantic Corporation v. Brownell, 131 F. Supp. 406 (S.D.N.Y., June 1, 
1953). 


Foreign states—immunity from suit—immunity of property from at- 
tachment—U nited States law and policy 

New York Cusa Maru 8.8. Co. v. Repusiic oF Korea. 132 F. 
Supp. 684. 

U.S. Dist. Ct., 8.D.N.Y., July 13, 1955. Weinfeld, D. J. 


Respondent’s funds on deposit in New York banks were attached in a 
suit to recover damages allegedly caused to libellant’s steamer by respond- 
ent’s lighter which had assisted in unloading steamer’s cargo of rice in a 
Korean port. Respondent, appearing specially, moved to vacate the attach- 
ment and to dismiss the libel on the ground that as a recognized sovereign 
and independent state it was immune from suit. It alleged that the cargo 
of rice had been acquired by it not for sale or barter but for free distribu- 
tion to civilian population and military personnel in Korea. A prior suit 
on the same claim, commenced with service of process on respondent’s Con- 
sul General, had been dismissed without opposition after the Consul Gen- 
eral had asserted sovereign immunity and stated that he was not authorized 
to accept service of process on respondent’s behalf. 

Upon the request of the Korean Ambassador for assistance in establish- 
ing respondent’s immunity, the Secretary of State, in a letter to the At- 
torney General, set forth the position of the Department of State which 
was restated in a suggestion filed by the United States Attorney in the 
following terms: 


The letter from the Secretary of State of the United States to the 
Attorney General of the United States recognizes that under interna- 
ional law property of a foreign government is immune from attachment 
and seizure, and that the principle is not affected by a letter dated 
May 19, 1952, from the Acting Legal Adviser to the Department of 
State to the Acting Attorney General of the United States, in which 
the Department of State indicated its intention to be governed by the 
restrictive theory of sovereign immunity in disposing of requests from 
foreign governments that immunity from suit be suggested in indi- 
vidual cases. The Department of State accordingly has requested that 
a copy of the note of the Ambassador of Korea be presented to the 
Court and that the Court be informed of the Department of State’s 
agreement with the contention of the Ambassador that property of the 
Republic of Korea is not subject to attachment in the United States. 

The Department of State, however, has not requested that an ap- 
propriate suggestion of immunity be filed, inasmuch as the particular 


1 Footnotes omitted. 
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acts out of which the cause of action arose are not shown to be of purely 
governmental character. 


After quoting this passage, the court said in part: ? 


Thus the State Department has taken a direct and unequivocal posi- 
tion with respect to the Republic of Korea’s claim that its funds are 
immune from attachment, but has declined to make the requested sug- 
gestion of immunity from suit, asserting that upon the facts as pre- 
sented it does not appear the claim rests upon acts of a purely gov- 
ernmental character. 

It is therefore not surprising that the parties are in sharp disagree- 
ment as to the effect which the Court should give to the suggestion. 
The libellant insists that the suggestion is an outright rejection of the 
claim of immunity and that the statement in it that the property of a 
foreign sovereign is not subject to attachment and seizure is not only 
gratuitous but an intrusion upon the judicial function. The respond- 
ent, on the other hand, argues that the funds are immune from at- 
tachment generally, and specifically so because they were used and 
required by it in the United States for public and governmental pur- 
poses; further that it may not be sued in our courts without its con- 
sent; and finally it urges that even under the new policy of the State 
Department whereby the rule of absolute sovereign immunity was re- 
laxed in favor of the newer or restrictive theory of sovereign immunity 
with respect to private acts or commercial transactions, it is still en- 
titled to exemption from suit since the acts on which the libellant 
founds its claims were public and governmental—that the distribution 
of rice during the war period to its military and civilian personnel was 
a governmental function involving the safety and preservation of the 
nation and the well-being of its people. 

It must be recognized that primarily the claim by a foreign 
sovereign of immunity from suit or process presents a political rather 
than a judicial question. This is necessarily so, for dealings between 
our own and a friendly foreign government are carried on through 
diplomatic channels by those officials to whom the matters are com- 
mitted. Lest an untoward incident disturb amicable relations between 
the two sovereigns, it has long been established that the Court’s proper 
function is to enforce the political decisions of our Department of 
State on such matters. This course entails no abrogation of judicial 
power; it is a self-imposed restraint to avoid embarrassment of the 
executive in the conduct of foreign affairs. 

The suggestion before me states explicitly that the principle of 
the immunity of a foreign government’s property from attachment 
and seizure is not affected by the State Department’s favorable atti- 
tude towards the restrictive theory of sovereign immunity, and that 
the Department is in agreement with the respondent’s contention 
that its property ‘‘is not subject to attachment in the United States.’’ 
Thus by its own interpretation of its liberal policy against unrestricted‘ 
immunity, the Department of State declares in unmistakable language 
that it adheres to the doctrine that the property of a foreign govern- 
ment is immune from attachment. Indeed the principle is so well 
established that but for the letter of May 19, 1952, its applicability 
here could hardly be open to doubt. To borrow a phrase, ‘‘ Deposits 
may be the life-blood necessary for national existence.’’ Any vestige 
of doubt is dispelled by the State Department’s suggestion filed with 
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the Court ‘‘as a matter of comity between the Government of the 
United States and the Government of the Republic of Korea... .’’ 

Accordingly there is no alternative to the vacatur of the attach- 
ment. ... 

Since jurisdiction here rests on the seizure under the writ of attach- 
ment, the lifting of the attachment makes it unnecessary for the Court 
to decide the interesting question of whether the Republic of Korea 
would otherwise be entitled to immunity from suit even under the 
restrictive theory. Likewise, I do not pass upon the libellant’s con- 
tention that since the State Department declined to suggest immunity 
from suit following representations made by the Korean Ambassador, 
the respondent may not now be heard to contest before the Court the 
Department’s ruling on this issue. 

The motion to vacate the attachment is granted. 


Federal jurisdiction—diversity of citizenship—citizenship of a foreign 
state—presumption of continuity—how overcome—effect of consular 
certificate—statelessness 

Biark Houpines Corporation v. RusinsTeIn. 133 F. Supp. 496. 

U. S. Dist. Ct., S.D.N.Y., July 19, 1955. Bicks, D. J. 


Defendant, before his death, moved to dismiss the action for lack of 
Federal jurisdiction. Plaintiff had invoked the Federal diversity-of- 
citizenship jurisdiction, averring that defendant was not a citizen of the 
United States or of New York. Plaintiff’s contention that it was not in- 
cumbent upon it to establish that defendant was a citizen or subject of a 
particular foreign state was, however, rejected by the court. Pointing out 
that defendant had been born a Russian subject and later acquired Portu- 
guese citizenship, the court found that the presumption of continuing 
citizenship had been overcome. With regard to Russian citizenship, the 
presumption had to yield in the face of applicable Soviet laws relating 
to forfeiture of Soviet citizenship, the issuance to Rubinstein of a ‘‘Nansen’’ 
passport, his subsequent acquisition of Portuguese citizenship, and his 
registration in the United States as a stateless person. With regard to 
Portuguese citizenship, the court, pointing out that the Portuguese Consul 
General in New York certified that Rubinstein’s citizenship had been can- 
celed, said in part: 


Each country has the undoubted right to determine who are its na- 
tionals and ‘‘it seems to be general international usage that such a 
determination will usually be accepted by other nations. a 
Since regularity of the procedure of foreign agencies is to be pre- 
sumed .. . the certificate of the Consul General is sufficient proof 
of the facts stated therein. . 


The court further held, after an extensive review of the authorities, that 
a stateless person is not a citizen or subject of a foreign state for the pur- 
pose of Federal jurisdiction, saying that the grant of diversity jurisdiction 
must be strictly construed. It rejected the argument that this construc- 
tion, if logically extended to the Eleventh Amendment, would permit de- 
fendant to sue one of the States of the Union. 
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Treaties—effect of war—eztradition—revival under peace treaty— 
powers of political branch of government—Peace Treaty with Italy 

ArGENTO v. NortH. 131 F. Supp. 538. 

U.S. Dist. Ct., N.D.Ohio, E.D., May 26, 1955. Connell, D. J. 


An Italian national, held for extradition to Italy, applied for habeas 
corpus on the ground that no valid treaty with Italy authorizing such 
extradition existed, the treaty of 1868, 15 Stat. 629, having been abrogated 
by war as of December 11, 1941. Pursuant to Article 44 of the Treaty of 
Peace with Italy, 1947, 61 Stat. 1245, the United States notified Italy as of 
February 6, 1948, that it desired to revive certain prewar treaties with 
Italy on twelve subjects, including extradition, specifically listing the Extra- 
dition Treaty of 1868 and treaties supplementary thereto. The relator 
contended that the notification was of no effect because it emanated from 
the State Department and constituted usurpation of a power belonging to 


the U. 8. Senate alone. 
The court, in denying habeas corpus, said in part: 


Relator contends that war dissolved and abrogated the former treaty 
and that the only legal way in which extradition could now be had 
would necessarily be either through its revival by approval of the 
U. S. Senate or the negotiation of another treaty. .. . 

On the twelve subjects herein sought to be kept in force or revived 
... there is no question but that in the ensuing eight years our 
respective governments have acted in accord therewith; there is no 
question but that during such time the U. S. Senate has not under- 
taken to question the power of the political branch of the government 
so to act; nor has either of the two respective governments involved 
ever since questioned the propriety, legality, efficacy or continuation 
thereof. 

. . Needless to say, for this court to hold that such treaty does 
not exist at all for the reasons claimed by relator, would be tantamount 
to judicially deciding that for the past eight years on the twelve 
highly important subjects . . . our government has constantly acted 
without authority of law, and that our U. 8S. Senate has meanwhile 
utterly failed in understanding, appreciating, or doing its plain duty. 
It would further be tantamount to judicially deciding that until fu- 
ture prospective treaties on such twelve highly important subjects can 
be again negotiated by the executive branch of our government and 
ratified by the U. S. Senate, or specifically revived by approval of 
the U. S. Senate, that all such international relationships now in force 
or process are null, void, and of no legal effect. 


. . . The cases cited indicate that wars now abrogate treaties only: 
when and to the extent that their provisions are not compatible with 
war, but that war abrogates entirely those treaties of amity or friend- 
ship having a political character. There is little or nothing in the 
twelve phases of international relationships aforementioned between 
these two countries which could be said to be so incompatible with 
war as to justify a judicial determination that this treaty was abro- 
gated: and it was most desirable that such relationships be immedi- 
ately resumed and that the original status of the parties in these 
twelve respects be quickly re-established. Such resumption of such 
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status did not require the specific approval of the U. S. Senate because 
the decision thus made to resume relationships was political in its 
nature and with propriety was so determined by the political depart- 
ment of our government. The U. S. Senate approved them all origi- 
nally; war then made it physically impossible for their continuity 
but war had no intrinsic incompatibility towards the relationship 
itself. The only decision herein made was that such relationship be 
resumed, revived and kept in force since the physical reason for its 
discontinuance had ended. We find no illegality in such action by the 
political department of our government in thus making the political 
determination that the time had come to resume such twelve relation- 
ships not intrinsically incompatible with hostilities. These twelve 
relationships involve the conduct of affairs for the mutual benefit 
of both countries and the protection of our citizens and their property 
rights in many respects, and the desirability of such speedy resumption 
was beyond any question. The fact that the political department 
was best equipped to make the decision as to the time for the resump- 
tion of the operation of these treaties originally approved by the 
U. S. Senate and in full operation for decades up to the interruption 
caused by war, can hardly be questioned by this court. And that the 
decision of the political department of the government is entitled to 
the court’s every consideration was decided in a controlling case cited 
by both parties, namely that of Charlton v. Kelly. 

. . . The general trend of decided cases is to leave decisions such 
as this to the political departments of government and the reason for 
the rule becomes the more cogent as wars seemingly increase in fre- 
quency and the later necessity for the expeditious resumption of past 
friendly relationships becomes more urgent. 


That the question of extradition specifically came within the pur- 
view of such political as distinguished from judicial decisions was 
determined in Terlinden v. Ames. 

It is therefore the conclusion of this court that the action of the 
State Department of the U. S. Government as of February 6, 1948, 
in notifying the Italian Government that the Government of the 
United States desired to keep in force and to revive the twelve 
Treaties in question including that of Extradition, all in conformity 
with Article 44 of the Treaty of Peace of February 10, 1947, was not 
only entitled to great weight but so much so as to constrain us to 
consider it determinative of the question before us. 


Treaties—evidence of reciprocal right to take property—effect of 
civil war—ability to perform—treaty of 1946 with China—effect of 
Communist declaration of non-recognition of treaty—foreign funds 
costs 

In Re Nepogopin’s Estate. 285 Pac. 2d 672. 

Calif., Dist. Ct. of Appeal, Ist Dist., Div. 2, June 27, 1955. Nourse, 
Pres. J. 


Cousins of decedent (who died in San Francisco on January 13, 1949) 
petitioned for the payment to them of the residue of the estate which had 
been distributed to the State, and for the allowance of fees to their at- 
torney in fact and counsel. 
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. . . The Attorney General opposed the petition on the ground among 
others that petitioners were non-resident aliens residing at Harbin, 
Manchuria, China, under the dominion of the Communist Government 
of China and that there did not exist on January 13, 1949, or there- 
after reciprocal rights of inheritance between citizens of the United 
States and of China as required by Section 259 of the Probate Code,* 
and on the further ground that it could not be shown that they, as 
heirs, would receive the money as required by Section 1354, Code of 
Civil Procedure.’ 

The trial court, granting the petition, found that there existed between 
citizens of the United States and citizens of the Republic of China, pur- 
suant to the treaty of November 4, 1946, between the United States and 
China, 63 Stat. 1300, reciprocal rights to take personal property by suc- 
cession, and that deposit in a blocked account of the distributive shares 
under the Foreign Assets Control Regulations is actual payment to peti- 
tioners, who would be able to secure release of the funds under licenses. 

On appeal, the judgment was affirmed. The court pointed out that 
since the treaty related only to nationals of the contracting parties, peti- 
tioners, being merely residents and not nationals of China, could derive no 
rights from it which would override inconsistent State law. The only 
function of the treaty was that of evidence of the existence of the re- 
ciprocity required by State law. The date of the death of decedent was 
controlling. The court held, after a review of the history of Manchuria, 
that as of that date the provisions of the treaty extended to Manchuria as 
part of Chinese territory, although controlled by the Communists, and 


went on to say: 


As to China as a whole we must hold that the Treaty was in force 

on January 13, 1949. The exchange of ratification [sic] which made 
it effective had taken place only one and a half months before. 
The ratification exchange shows that the United States Government 
did not then consider the conditions existing in China an unsurmount- 
able obstacle to the effectiveness of the Treaty. It had not denounced 
the Treaty at the date of decedent’s death. As to the ability of a 
foreign state to perform its treaty obligations and as to the question 
whether a treaty has been terminated the action of the political de- 
partments of our government is controlling. ... In Clark v. Allen 
it was held that the fact that Germany after its defeat in the Second 
World War was under Allied occupation could not be considered by 
the court to have terminated a treaty between that country and the 
United States concerning the right to succession to real property 
when there was no evidence that . . . political departments had so 
considered it. The same must apply a fortiori to the civil war in 
China. 


1At the time of decedent’s death Section 259 of the Probate Code read in part: 
‘«* * * the right of aliens not residing in the United States or its territories to take 
personal property in this State by succession or testamentary disposition, upon the same 
terms and conditions as residents and citizens of the United States is dependent in each 
case upon the existence of a reciprocal right upon the part of the citizens of the United 
States to take personal property upon the same terms and conditions as residents and 
citizens of the respective countries of which such aliens are residents.’’ 

2 [Footnote omitted. ] 
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Appellant’s contention that the scope of the Treaty is limited to the 
territory over which the Nationalist Government of China under 
Chiang Kai-shek had effective control is without merit. When Article 
XXVII of the Treaty, on which appellant relies, provides that the 
Treaty shall extend to ‘‘all areas of land and water under the sov- 
ereignty or authority of either High Contracting Party, except the 
Panama Canal Zone’’ the parties referred to are the two states as 
such, not their governments of the moment. Treaties are contracts 
between sovereign states and are binding on those states even when 
the government and its form changes. .. . At the time in question, 
there was only one sovereign Chinese state although it was in a con- 
dition of civil war. The Chinese Communists were a Chinese political 
party taking part in the civil war, but they had not seceded from 
the Chinese state. It is a wholly unacceptable proposition, not sup- 
ported by any authority, that with every change in the fortunes of a 
fluid civil war, the territory of the state and the sphere of applicability 
of its treaties should change. 

With respect to the scope of the Treaty the court cannct attach any 
significance to the fact that the Chinese Communist Party has de- 
clared after the signing and before the ratification of the Treaty that 
it would not recognize it. It is very doubtful whether our courts 
ean consider even the formal denunciation by a foreign state of a 
treaty to which the United States is a party so long as the political 
departments of our government have not conceded its termination. 
. . . Certainly the adverse declaration of a party to a continuing civil 
war, which declaration did not halt the ratification of the Treaty by 
our government can have no effect on our decision as to the Treaty. 

The next question is whether the Treaty sufficiently proved the 
existence of the right of citizens of the United States to take in China 
personal property by succession upon the same terms and conditions 
as Chinese residents and citizens as required by Section 259, Probate 
Code, supra. It is undisputed and undisputable that the Treaty pro- 
vides for such right. However appellant contends that it does not 
prove the actual existence of such right because of the absence of 
proof of the construction and application of the Treaty by the 
Chinese Government and of the enforceability of the right under it 
so that American citizens would actually receive their inheritance. 
Appellant restricts his contention to Manchuria, but we are of the 
opinion that ‘‘country’’ in Section 259, Probate Code, means state 
and that so long as there is no stabilized secession of a part of a state 
the decision as to reciprocity must be based on the conditions in the 
foreign state as a whole and not on temporary conditions in the 
specific locality or province of which the claimants are residents. 
At the time here controlling (January 13, 1949) there existed no 
separate and stabilized ‘‘Communist Government of China’’ as alleged 
in appellant’s answer. Only on September 21, 1949 did Mao Tse- 
Tung proclaim the People’s Republic of China in Peiping, which 
government was first recognized by the Soviet Union on October 2, 
1949. The situation must be viewed as of January 13, 1949, not by 
hindsight. 

Treaties may be considered as evidence of foreign law . . . and the 
Treaty in this case was at least prima facie proof that one and a 
half months after its effective date it represented the law in China. 
It is a recognized rule of international law that ‘‘A State is bound 
to carry out in good faith the obligations which it has assumed by a 
treaty. (pacta sunt servanda)’’ [sic] . . . There are rebuttable pre- 


’ 
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sumptions that the law has been obeyed, Section 1963, subd. 33, Code 
of Civil Procedure, and that official duty has been regularly per- 
formed, Section 1963, subd. 15, Code of Civil Procedure, which the 
trial court could accept as evidence. ... There was no proof or 
even contention in the trial court that the attitude of the recognized 
National Government of China or the domestic law of China on the 
point involved were at the time in question violative of the Treaty 
and we know in that respect of no facts of which the court should 
[have] taken judicial notice. It is true that the existence of a state 
of civil war may have impeded in many parts of China the effective 
enjoyment of the reciprocal rights but such circumstances need not 
be considered decisive. .. . 


With respect to petitioners’ receiving their shares, the court said in part: 


. . . The Foreign Assets Control Regulations do not divest the title of 
these claimants to their distributive shares when deposited in a 
blocked account and do not prevent them from all enjoyment of them. 
When the owner of a blocked account comes into the United States 
he can pay from it for living, travelling and similar expenses within 
the United States (§ 500.518). (There was a statement at the trial 
that two of the claimants had left China for Brazil and might come to 
the United States.) Section 500.521 permits remittance of $100 per 
calendar month to each blocked account holder or member of his 
household, by means of crediting the amount to be transferred to a 
blocked account in the name of a banking institution in China. The 
finding that the claimants will receive the property so as to satisfy 
the requirement of Section 1354 of the Code of Civil Procedure must 


be upheld. 


War—determination of existence—termination—United Nations Char- 
ter—Palestine Armistice Agreements—trading with the enemy— 
license—religious intercourse 

Jmay v. Corer Executive Orricer. 6 Christian News from Israel 
40.7 

Israel, Supreme Court sitting as the High Court of Justice, Feb. 4, 
1955. Agranat, Goitein and Berenson, JJ. 


Petitioner sought to restrain respondent from executing a judgment of 
separate maintenance in favor of petitioner’s wife which had been affirmed 
by the Court of Appeal of the Greek Catholic Melkite Community. Al- 
leging that the members of that court had been appointed by the Patriarch 
of the Community who resided in Lebanon and was therefore to be 
considered as an enemy, petitioner argued, inter alia, that (1) ‘‘Lebanon 
is in a state of war with Israel or at least is not in a state of peace with 
her,’’ and (2) ‘‘Every person who resides in Lebanon is to be regarded 
as an enemy with whom all intercourse and contacts are prohibited.’’ The 
Court rejected these arguments and discharged the order nisi, saying in 


part: 


As in many other spheres, so in its relations with its neighbors the 
State of Israel is unique. It may not be possible to find any direct 


1 Citing Piskei Din, Vol. 9 (1955), p. 135. 
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support for the submission brought before us, either in Oppenheim or 
in any other book on public international law. But we have a special 
Agreement with Lebanon, which clearly defines the legal aspects of 
relations between the two countries and we must therefore first examine 
that Agreement very closely in order accurately to determine the legal 
nature of the relations subsisting between the two countries. Before 
doing so, let me stress that both Israel and Lebanon are members of 
the United Nations and are bound to conduct themselves in accordance 
with what is laid down in the Charter. For that reason, in order to 
find the answer to the question whether Israel is in a state of war 
with Lebanon, we have to look to both these international docu- 
ments. . 


After reciting Articles 33, 37(1) and 38 of the United Nations Charter, 
the Court continued: 


The consequence of this is that States members of the United Na- 
tions cannot be in a state of war so long as they have made no effort 
to reach agreement with their enemy or so long as the Security Council 
has not reached a decision concerning the state of affairs which has 
come into existence between the two States. 

So far as we are concerned there also exists, as I have already men- 
tioned, a special and additional international obligation imposed upon 
Lebanon and Israel, not to employ warlike methods to achieve a 
political objective desired by one or other of them. Article 1(1) of 
the Israeli-Lebanese General Armistice Agreement of 23 March 1949 
imposes the following obligations upon each of its parties: 

‘The injunction of the Security Council against resort to mili- 
tary force in the settlement of the Palestine question shall hence- 
forth be scrupulously respected by both Parties.’’ 

The subparagraph immediately following describes the situation so 
clearly that it is impossible to assume for one moment that a state 
of war exists between the two countries once they have signed the 
Agreement: 

*‘No aggressive action by the armed forces of either party shall 
be undertaken, planned or threatened against the people or the 
armed forces of the other.’’ 

And by subparagraph 3: 

‘‘The right of each party to its security and freedom from fear 
of attack by the armed forces of the other shall be fully respected.’’ 
Article 3 of the Agreement establishes a general armistice between 
the armed forces of the two parties, paragraph 3 of that Article 
clearly stating: ‘‘No warlike act or act of hostility shall be con- 
ducted from territory controlled by one of the parties to this Agree- 
ment against the other party.’’ 

By Article 8 of the Agreement, ‘‘the present Agreement is not 
subject to ratification and shall come into force immediately upon 
being signed.’’ It also is of interest to recall that by Article 8, para- 
graph 3, if the parties wish to revise the Agreement or any of its 
provisions or to suspend its application, other than Articles 1 and 3, 
they may do so by mutual consent. In short, the two countries bound 
themselves not to employ force one against the other. In addition 
to this it is a fact that the Agreement has now been in force for more 
than six years. It follows therefore that the underlying submission 
advanced by Counsel for the petitioner that the two countries are in 
a state of war, is completely unfounded. True, they may not yet 
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have reached a state of peace, but those principles which forbid the 
maintenance of contacts with the enemy apply to a very different situ- 
ation, namely one of actual war. 

Our situation might properly be described as one of termination of 
war. In Oppenheim’s J/nternational Law, vol. II (7th ed. 1952) p. 596 
it is said: ‘‘A war may be terminated in three different ways. 1) 
Belligerents may abstain from further acts of war, and glide into 
peaceful relations without expressly making peace through a special 
treaty... .’’ 

Furthermore when representatives of the Government of Egypt ap- 
pear before the Security Council and argue that they are entitled to 
prevent Israel ships from passing through the Suez Canal on the 
ground that a state of war exists between Egypt and Israel, the repre- 
sentatives of Israel always give the same answer: there is no state of 
war between Israel and her neighbors. 

The second proposition, too, is unfounded. If there is no specific 
law in Israel—and Mr. Scharf has not referred us to any such law— 
prohibiting all relations between an Israeli and a resident of Lebanon, 
we cannot decide that such relations are illegal... . 


The Court went on to reject petitioner’s second argument. Disagreeing 
with the decision of the House of Lords in Arab Bank Ltd. v. Barclays 
Bank,’ the Court held that in Israel the prohibition to trade or maintain 
intercourse with the enemy derived not from the English common law but 
from the (Palestine) Trading with the Enemy Ordinance, 1939, which for- 
bade any ‘‘commercial, financial or other intercourse or dealings. . . .’’ 
The Court went on to say: 


‘ 


The fact that the word ‘‘intercourse’’ is inserted between ‘‘commer- 
cial, financial’’ and ‘‘dealings’’ suggests that the legislator had in 
mind commercial intercourse or at least did not have in mind inter- 
course of a religious nature. It is perfectly true that in the English 
judgments, from the end of the eighteenth century up to the year 1954, 
many dicta can be found to the effect that intercourse is not restricted 
to commercial intercourse but extends to all intercourse . . . but there 
are no decisions concerned with intercourse other than financial, com- 
mercial or similar intercourse. . . . And the stress which the English 
judgments place upon the situation existing flagrante bello excludes 
completely from their contemplation the type of relation subsisting 
today between Israel and the Lebanon. 


The Court concluded that the prohibition did not apply to priests concerned 
with religious matters. Referring, further, to an undenied allegation that 
Israel permitted journeys from Israel to Lebanon for religious conferences 
with the Patriarch, the Court indicated that this was a license on the part 
of Israel sufficient to remove the prohibition on intercourse. The Court 
also alluded to the independence of the judges of the religious court in the 
performance of their duties; and to the absence of any opposition on the 
part of the Attorney General to the execution of the judgment as indicating 
agreement of the state to what has been done, in this case, by the Patriarch. 

Nore: A wife voluntarily resident in enemy territory during World War 


2 [1954] A.C. 495; 48 A.J.I.L. 671 (1954). 
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II was held entitled to recover the amounts due her under a separation 
agreement which her husband in England had failed to pay to the Cus- 
todian of Enemy Property during the war. Public policy, the court said, 
did not require that a separation agreement be terminated by war. Bevan 
v. Bevan, L.R. [1955] Q.B. 227 (England, Queen’s Bench, April 6, 1955). 


Diplomatic officers—income tax 


An attaché of the Belgian Embassy in the United States was held taxable 
as a non-resident alien on salary received by him as vice president of a 
domestic corporation, even if he performed no actual services. Van Der 
Elst v. Commissioner of Internal Revenue, 223 F. 2d 771 (2d Cir., June 21, 
1955). 


Trading with the Enemy—transactions involving Communist China 


In U. 8S. v. China Daily News, 224 F. 2d 670 (2d Cir., July 5, 1955), 
regulations promulgated in 1950 by the Secretary of the Treasury under 
the Trading with the Enemy Act covering financial transactions involving 
interests in Communist China were held valid. 


Jurisdiction—use of trademark in foreign country by foreign registered 
owner—foreign acts of state—execution of treaties—Convention for 
the Protection of Industrial Property 


Refusing to enjoin a Canadian corporation from using in Canada a trade- 
mark registered by it in Canada or to order it to file a cancellation of this 
trademark, the U. S. District Court, 8.D.N.Y., said in part: 


This is far different from the ordinary transitory action for it seeks 
to have the Courts of one country invalidate a recognition of a status 
granted by a foreign country to a citizen of that country and effective 


only in that country. . . . The decree sought would attempt to have 
this Court overrule the determination of the Canadian trademark 
officials. . 


It has long been the established rule that the Courts of this country 
do not question, and will not examine, the validity of the acts of a 
foreign sovereign done within its borders. . 

This same principle has been saple in a case involving trademarks 
registered in a foreign country. 

Plaintiff urges that the decision i in ‘Steele v. Bulova Watch Co., 1952, 
344 U. S. 280, 73 S.Ct. 252, 97 L.Ed. 252, established the right of an 
American company to get relief of the nature here sought. .. . The 
opinion of the Supreme Court shows that prior to the determination 
of the case by that Court, the Mexican Courts had nullified defendant’s 
Mexican trademark. It furthermore appears that the primary basis 
for the Court’s decision was that defendant was an American citizen 
and that ‘‘Congress in prescribing standards of conduct for American 
citizens may project the impact of its laws beyond the territorial 
boundaries of the United States... .’’ To attempt to assert that be- 
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cause a Canadian company has a branch in New York, the Courts of 
this Country can determine its rights in Canada in Canadian trade- 
marks registered in Canada, is . . . far-fetched. Such an attempted 
assertion of jurisdiction might provoke justified resentment.* 

If international trade and commerce is to expand and if nations are 
to live as neighbors, it is necessary that nations observe the first prin- 
ciple of good neighborly relations, which is: Do not try to tell your 
neighbor how to manage affairs in his own household. 


The court also rejected the contention that it had jurisdiction under the 
Convention for the Protection of Industrial Property, 53 Stat. 1768, holding 
that the convention by its own terms is not self-executing, and pointing out 
that no Canadian legislation implementing the convention was alleged. 
Vanity Fair Mills v. T. Eaton Co., 133 F. Supp. 522 (June 29, 1955). 


Treaties—cession of Alaska—status of natives—effect on property 
rights—grant by Russian Governor subsequent to ratification 


In U. 8. v. City of Kodiak, 132 F.Supp. 574 (Alaska, 3d Div., June 22, 
1955), it was held that the treaty ceding Alaska, signed and ratified in 
1867, did not prevent the civilized native inhabitants of Alaska from being 
treated as wards of the United States Government and did not convey 
**private individual property’’ to the United States, but precluded the 
Russian Governor from conveying title to land in 1868. 


Philippines—status prior to independence—Philippine Army—Philip- 
pine guerrillas—liability of the United States 


A claim against the United States for certain pay and allowances by an 
alleged officer in the Philippine Army from 1941 to 1945, or, in the alterna- 
tive, by a member of a guerrilla band in the Philippines, was rejected after 
an extensive review of the status of the Philippines and the Philippine 
Army prior to independence, and of the Philippine guerrillas. Eleuterio 
Logronio v. U. 8., 133 F.Supp. 395 (Ct. Cl. July 12, 1955). See also 
Bardoquillo v. U. 8., 133 F. Supp. 407 (Ct. Cl., July 12, 1955). 


International aviation—Warsaw Convention 


The Warsaw Convention was held applicable in an action against an 
airline and another corporation (which provided the ‘‘ramp or loading 
stairs’’) by a passenger who fell out of an open door of the aircraft at the 
New York airport. Chutter v. KLM Royal Dutch Airlines, 132 F.Supp. _ 
611 (S.D.N.Y., June 27, 1955). 


Letters rogatory—U.S.S.R. 


Letters rogatory to take testimony before a Soviet court relative to the 
ability of distributees in the U.S.S.R. to enjoy the benefit, use and control 
of funds transmitted to them were issued by the New York Surrogate’s 


1 [Footnote omitted]. 
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Court, N. Y. County, but the motion to take the testimony of a person in 
Russia with respect to Soviet law was denied. In re De Lowe’s Estate, 143 
N.Y.S. 2d 270 (June 15, 1955). 


Aliens—U. 8S. immigration law—Hawaii—‘‘ foreign port or place’’— 
outlying possessions 


In Haymes v. Brownell, 131 F.Supp. 784 (Dist. of Col., May 31, 1955), 
it was held that the return of an alien ineligible for citizenship but perma- 
nently residing in the United States from a visit to Hawaii did not consti- 
tute ‘‘entry’’ from a foreign port or place or from an outlying possession ; 
hence he was not deportable. 


Status of aliens—U. 8. Constitution 


The Supreme Court of Montana held unconstitutional as being in contra- 
vention of the equal protection clause of the 14th Amendment the Montana 
Alien Land Law which purported to bar from ownership of land certain 
resident aliens. State v. Oakland, 287 Pac. 2d 39 (Aug. 13, 1955). 


AMERICAN CASES ON NATIONALITY 


Derivative citizenship. Antonacci v. Brownell, 133 F.Supp. 201 (S8.D. 
Ill., S.D., Aug. 3, 1955) (effect of denaturalization of father). 

Naturalization. Communist Party of U. 8S. v. Subversive Activities Con- 
trol Board, 223 F. 2d 531 (Dist. of Col. Cir., Dec. 23, 1954, rehearing den. 
Jan. 14, 1955, cert. granted May 31, 1955) (ineligibility of members of 
Communist action organizations) ; Aure v. U. S., 225 F. 2d 88 (9th Cir., 
Aug. 9, 1955) (eligibility of non-resident former member of naval service 
under saving clause of 1952 Act); Petition of Coronado, 132 F.Supp. 419 
(E.D.N.Y., May 17, 1954), affirmed 224 F. 2d 556 (2d Cir., May 12, 1955) 
(ineligibility of alien exempted from military service) ; Petition of Strati, 
131 F.Supp. 786 (E.D.Pa., Aug. 24, 1954) (effect of saving clause on eligibil- 
ity of former member of armed forces whose previously acquired citizenship 
based on such service had been lost through residence abroad) ; Schenkel v. 
Landon, 133 F.Supp. 305 (D.Mass., June 14, 1955) (ineligibility of Swiss 
citizen exempted from military service) ; Petition of Oster, 287 Pac. 2d 859 
(Calif., Dist. Ct. of App., 4th D., Sept. 29, 1955) (ineligibility of Swiss 
citizen exempted from military service; effect of treaty) ; Petition of Regi- 
nellt, 116 A. 2d 214 (N. J., Atl. County Ct., n.d.) (criminal record more 
than ten years old not evidence of bad moral character) ; Petition of Lee Sui 
Lum, 131 F.Supp. 569 (S.D.N.Y., June 2, 1955) (eligibility of Chinese ad- 
mitted as son of merchant or government official under treaty of 1880 
with China, 22 Stat. 826); In re Echiverri, 131 F.Supp. 674 (D.Hawaii, 
June 9, 1955) (eligibility of Filipino lawfully admitted on board a naval 
vessel and never inspected or examined by immigration officer) ; Petition of 
Zaino, 131 F.Supp. 456 (S.D.N.Y., June 10, 1955) (eligibility of alien law- 
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fully admitted as member of armed forces after prior possibly unlawful 
entry). 

Actions to declare citizenship—jurisdiction, procedure and evidence. 
Junso Fujii v. Dulles, 224 F. 2d 906 (9th Cir., July 14, 1955) ; Hitaka Suda 
v. Dulles, 224 F. 2d 908 (9th Cir., July 14, 1955); Wong Gong Fay v. 
Brownell, 224 F. 2d 717 (9th Cir., July 20, 1955) ; Matsuo v. Dulles, 133 
F.Supp. 711 (S.D.Calif., Central D., June 22, 1955); Wong Chong Oy v. 
Dulles, 132 F.Supp. 483 (D.Minn., 3d D., July 22, 1955); Antonacei v. 
Brownell (supra, sub ‘‘derivative citizenship’’); Lee On v. Dulles, 131 
F.Supp. 310 (D.Mass., May 19, 1955); Wong Man Gin v. Dulles, 131 F. 
Supp. 549 (D.Mass., May 20, 1955) ; Puig Jimenez v. Glover, 131 F. Supp. 
550 (D. Puerto Rico, San Juan Div., June 10, 1955). 

Denaturalization. U.S. v. Chandler, 132 F.Supp. 650 (D. Md., May 20, 
1955); U. 8S. v. Title, 132 F.Supp. 185 (S.D.Calif., Central D., June 8, 
1955) ; U. 8. v. Nowak, 133 F.Supp. 191 (E.D. Mich., 8.D., July 15, 1955) ; 
U. 8. v. Bridges, 133 F.Supp. 638 (N.D. Calif., $.D., July 29, 1955); U.S. 
v. Collins, 131 F.Supp. 545 (S.D.N.Y., Jan. 4, 1955); U. 8. v. Shinkevich, 
131 F.Supp. 547 (E.D.Pa., April 26, 1955); U. 8. v. Costello, 222 F. 2d 
656 (2d Cir., May 10, 1955). 

Expatriation. Correia v. Dulles, 133 F.Supp. 442 (D.Rhode Island, July 
8, 1955) (involuntary military service and oath of allegiance in Portugal) ; 
Lee You Fee v. Dulles, 133 F.Supp. 160 (E.D. Wis., Aug. 3, 1955) (failure 
to take up residence in the United States prior to 16th birthday; effect of 
war, financial inability and closing of U. 8S. consulate). 


CoNCILIATION COMMISSION WITH ITALY UNDER TREATY OF PEACE 


Several cases of the Conciliation Commission’ established between the 
United States and Italy pursuant to the Treaty of Peace signed February 
10, 1947,” are of interest.* Article 78 of the treaty provides, in part, that: 


1. In so far as Italy has not already done so, Italy shall restore all 
legal rights and interests in Italy of the United Nations and their 
nationals as they existed on June 10, 1940, and shall return all prop- 
erty in Italy of the United Nations and their nationals as it now exists. 


4. (a) The Italian Government shall be responsible for the restora- 
tion to complete good order of the property returned to United Nations 


1 Consisting, under Art. 83 of the Italian Peace Treaty, of one American representa- 
tive, one Italian representative, and, in case of a failure to agree within three months, 
a third member to be chosen by mutual agreement (or by the Secretary General of the 
United Nations in case of inability to agree on the third member). See Domke, ‘‘Settle- 
ment-of-Disputes Provisions in Axis Satellite Peace Treaties,’’ 41 A.J.I.L. 911 (1947). 
Antonio Sorrentino served as the Italian representative in these cases, and first Emmett 
A. Seanlan, Jr., and later Alexander J. Matturri, as the United States representative. 
Third members were used in several of the cases. 

242 A.J.I.L. Supp. 47 (1948). This treaty was clarified and supplemented, as between 
the United States and Italy, by the so-called ‘‘ Lombardo Agreement’’ of Aug. 14, 1947, 
ibid. 146 and 152. 


3 Mimeographed copies of the opinions were made available by an officer of the De- 
partment of State. 
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nationals under paragraph 1 of this Article. In cases where property 
cannot be returned or where, as a result of the war, a United Nations 
national has suffered a loss by reason of injury or damage to property 
in Italy, he shall receive from the Italian Government compensation 
in lire to the extent of two/thirds of the sum necessary, at the date 
of payment, to purchase similar property or to make good the loss 
suffered. ... 


For purposes of this article, paragraph 9 (a) states that: 


‘*United Nations nationals’’ means individuals who are nationals of 
any of the United Nations, or corporations or associations organised 
under the laws of any of the United Nations, at the coming into force 
of the pres »« Treaty, provided that the said individuals, corporations 
or associations also had this status on September 3, 1943, the date of 
the Armistice with Italy. 

The term ‘‘United Nations nationals’’ also includes all individuals, 
corporations or associations which, under the laws in force in Italy dur- 
ing the war, have been treated as enemy. 


The phrase ‘‘as a result of the war’’ caused difficulties. Im U.S.A. ez rel. 
Erich W. A. Hoffman v. Italian Republic, Case No. 11, the two Commis- 
sioners rejected on April 11, 1952, a claim for personal property belonging 
to an American Foreign Service Staff Officer stored in an American Army 
warehouse in Naples; the property was stolen by unknown persons on Sep- 
tember 7, 1946. The Commission said that it 


finds that there must be a sufficiently direct causal relationship between 
the war and the occurrence which causes the loss. The obligation as- 
sumed by Italy is the payment of compensation for a loss sustained by 
reason of injury or damage to property in Italy which is attributable 
to the existence of a state of war; and a loss sustained as a result of an 
occurrence in which the war was not a determinate factor cannot be 
construed as creating an obligation under the provisions of paragraph 
4 (a) of Article 78. 

. . . Hypothetically, the social conditions existing shortly after the 
cessation of hostilities may have resulted in an increase in the fre- 
quency of theft losses in Naples, but this is not the point which must 
be determined in this case . . . the loss sustained by the claimant was 
the result of an occurrence which does not have a sufficiently direct 
causal relationship to the war as to be ‘‘a result of the war.’’ 


U.S.A. ex rel. Armstrong Cork Co. v. Italian Republic, Case No. 6* in- 
volved an American-owned shipment of cork on an Italian vessel, called to 
Italy by Italian Government orders of June 6, 1940, and reaching Naples 
the day before Italian entry into the war. The cork was ordered by an 
Italian Court to be sold to defray expenses of the Italian vessel-owner, 
after June 10, 1940, and before the United States entered the war. Italy 
contended that the interruption of the voyage prior to Italian entry into 
the war did not bring about a loss to the American owner ‘‘as a result of 


4 Rendered Oct. 26, 1953, by Antonio Sorrentino, and José Caeiro da Matta of Por- 
tugal as third member. 
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the war.’’ Over the dissent of the American Commissioner,’ the Commis- 
sion rejected the American claim on the ground that: 


the act chargeable to the Italian Government, that is, the Order issued 
on June 6, 1940, is prior to the declaration of war. Consequently, 
there is not involved, legally, an act or measure of war, whatever the 
meaning that may [be] attributed to this expression, notwithstanding 
the fact that the Order had been issued in contemplation of war... . 

Article 78, in paragraph 1, took expressly as a starting point, the 
date of June 10, 1940... . 

After war was declared, no measure was taken with regard to the 
ease under discussion which can be considered, in international law, a 
war measure (control, sequestration, ete.). .. . 


In case of doubt on this point, the Commission said that the result would 
follow from the rules that ‘‘the debtor party must profit from the benefit 
of the doubt,’’ and that ‘‘in case of doubt, restrictive interpretation is nec- 
essary.’’ Rejecting the decision of the Franco-Italian Commission in the 
Pertusola case, the Commission said that ‘‘the expression war damages is 
not a technical expression with the same content in all countries: it is a 
general concept with a large variety of meanings, not necessarily limited 
to damages due to acts of war.’’ Italy’s liability is not limited to ‘‘damage 
caused by acts of war.’’ 

U.S.A. ex rel. MacAndrews & Forbes Co. v. Italian Republic, Case No. 
33,° involved blocking, and then sequestration and sale by Italian authori- 
ties, of licorice root stored in Italy. The Italian Government argued that 
the sale was necessary because the goods were perishable, and thus was not 
‘fas a result of the war.’’ Rejecting this contention, the Commission found 
that the roots could have been stored for the duration of the war, and that 
therefore ‘‘the sequestration and sale took place not because of the perish- 
ability of the goods but because of their character as enemy property.’’ 
This was a compensable claim within the treaty. In U.S.A. ex rel. Henry 
J. Fischer, Jr., and Chester T. Heldman, Case No. 34 (Feb. 19, 1954), the 
Italian and American Commissioners joined in allowing compensation for 
wool belonging to Americans shipped from Egypt prior to Italy’s entry into 
the war but requisitioned by the Italian Government when the Italian ves- 
sel put into an Italian port after Italy’s entry into the war, but before the 
United States became a belligerent. In U.S.A. ez rel. Giuditta Grottanelli 
Shafer v. Italian Republic, Case No. 17 (Dec. 6, 1954), the Commission, 


5 Commissioner Scanlan dissented on the ground that the order of June 6, 1940, for 
the vessel to return was so closely connected with the war, and the inability of the Ameri- 
can owner to protect his cork so much a result of the war, as to bring this claim within 
the treaty, since there was ‘‘ sufficiently direct causal relationship between the war and 
occurrences which caused the loss.’’ He believed that in interpreting the treaty phrase 
account should be taken of the United States’ proposal for the article, which defined ‘‘as 
a result of the war’’ to include ‘‘the consequences of any action taken by the Italian 
Government, any action taken by any of the belligerents, any action taken under the 
Armistice of September 3rd, 1943 and any action or failure to act caused by the exist- 
ence of a state of war.’’ 

6 Decided Dec. 6, 1954, with Emil Sandstrém of Sweden as third member. There was 
also a problem as to valuation. 
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with Emil Sandstrém of Sweden as third member, allowed a claim for 
requisitioned property, and for damage to property while occupied by 
Allied forces. The phrase ‘‘acts of war’’ could not properly be substituted 
for the broader term ‘‘as a result of the war,’’ which must include ‘‘at least 
administrative measures taken by the authorities for sustaining and in- 
creasing the war effort.’’ In contrast with paragraph 4(d), paragraph 
4(a) did not require that there be discrimination against United Nations 
nationals as a prerequisite for Italian liability.’ Even though the Italian 
laws under which the requisitions took place had been enacted before Ital- 
ian entry into the war, the Commission found ‘‘that an important purpose 
was . . . to provide material for possible Italian participation in the war 
and that, after Italy’s entry into the war [when claimant’s property had 
been taken], this became the paramount purpose of the measures taken 
under the laws.’’ Damage due to occupation by Allied forces was ‘‘a re- 
sult of the war,’’ and was not excluded by the provision in Article 76 con- 
cerning ‘‘non-combat damage claims against the forces of the Allied or 
Associated Powers arising in Italian territory.’’ The Italian Commis- 
sioner dissented. 

In U.S.A. ex rel. Helene M. E. Beaumont v. Italian Republic, Case No. 4 
(Oct. 26, 1953), Italy’s liability was held by the two Commissioners to in- 
clude the loss of an American-owned motor cruiser seized by Italian au- 
thorities in southern France, and later sunk by the Germans in an Italian 
port. The Commission rejected the Italian contention that compensation 
was due only when the property concerned had been in Italy on June 10, 
1940, at least in the case of vessels, in view of Article 78, paragraph 9(c).° 
Italy was held liable to compensate under the treaty for damaged property 
in Zara, which was ceded from Italy to Yugoslavia, U.S.A. ex rel. Joseph 
Fatovich v. Italian Republic, Case No. 35 (July 12, 1954).° 

In U.S.A. ex rel. Elena Iannone Carnelli v. Italian Republic, Case No. 1 
(March 4, 1952), the United States and Italian Commissioners agreed that 
a compensation claim could successfully be pressed by an American who in 


b 


7 The Commission rejected the Italian contention that compensation for ‘‘administra- 
tive measures’’ such as requisition was limited to the situations covered by Art. 78, par. 
4(d) of the treaty, which reads: 

‘*The Italian Government shall grant United Nations nationals an indemnity in lire 
at the same rate as provided in sub-paragraph (a) above to compensate them for the loss 
or damage due to special measures applied to their property during the war, and which 
were not applicable to Italian property. This sub-paragraph does not apply to a loss 
of profit.’’ 

8 In defining ‘‘ property’’ for purposes of Art. 78, par. 9(c) adds that it includes ‘‘all 
seagoing and river vessels, together with their gear and equipment, which were either 
owned by United Nations or their nationals, or registered in the territory of one of the 
United Nations, or sailed under the flag of one of the United Nations and which, after 
June 10, 1940, while in Italian waters, or after they had been forcibly brought into 
Italian waters, either were placed under the control of the Italian authorities as enemy 
property or ceased to be at the free disposal in Italy of the United Nations or their 
nationals, as a result of measures of control taken by the Italian authorities in relation 
to the existence of a state of war between members of the United Nations and Germany.’’ 

See also U.S.A. ex rel. George Lewis Batchelder v. Italian Republic, Case No. 36 
(July 26, 1954). 
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July, 1944, sold real property in Italy which while in her ownership had 
been severely damaged by military operations in September, 1943. Selling 
the property in its damaged condition did not terminate her right to in- 
demnity.*° In U.S.A. ex rel. S. A. Genovese Armamento e Rappresentanze 
and/or Rosasco v. Italian Republic, Case No. 31, the Commission “ held 
the Italian Government liable to compensate for a vessel constructed on 
behalf of an American, requisitioned by Italy, and sunk by German forces; 
the contention that the vessel had ceased to belong to claimant because of 
Italian Government requisition was met by the requirement of Article 78, 
paragraph 2, that 


The Italian Government shall nullify all measures, including seizures, 
sequestration or control, taken by it against United Nations property 
between June 10, 1940, and the coming into force of the present Treaty. 


Among the cases dealing with nationality of claimants, perhaps the most 
interesting is U.S.A. ex rel. Florence Strunksy Mergé v. Italian Republic, 
Case No. 3.17. The American-born claimant had never lost her American 
citizenship under the laws of the United States, but by marrying an Italian 
in Rome in 1933 she had acquired her husband’s Italian nationality under 
Italian law. She had lived in Italy with him for four years, and then had 
gone with him to Japan when he went as an Italian Government official. 
Apparently she did not return to the United States until late 1946, and then 
went on to Italy again after nine months. Claim was brought for the loss 
of personal property in Italy, and the only question referred to the Com- 
mission was whether her dual nationality prevented successful recovery. 
The Italian Government argued that it did, and the United States con- 
tended that the wording of Article 78, paragraph 9(a), sufficed to take the 
case out of the usual situation of a claimant possessing the nationalities of 
both claimant and respondent states. The Commission rejected the claim, 
admitting the possibility of claims on behalf of such dual nationals only 
when the dominant nationality was that of the claiming state. As for the 
terms of the treaty, it said in part: 


The fact that there exists in the Treaty . . . an apposite definition 
of persons who can invoke the benefits of Article 78 obligated its 
drafters even more to insert explicitly in the text all the cases which 
it was desired to include within its contents. Therefore, it is clear 
that, in the first sub-paragraph, no reference, direct or indirect, is 


10 Although the final draft of paragraph 4(a) did not use the term ‘‘owner,’’ earlier 
drafts showed the relevance of Art. 78, par. 9(b), providing that: 

** ‘Owner’ means the United Nations national, as defined in sub-paragraph (a) above, 
who is entitled to the property in question, and includes a successor of the owner, pro- 
vided that the successor is also a United Nations national as defined in sub-paragraph 
(a). If the successor has purchased the property in its damaged state, the transferor 
shall retain his rights to compensation under this Article, without prejudice to obliga- 
tions between the transferor and the purchaser under domestic law.’’ 

11 Decision of May 19, 1955, by Commissioners Sorrentino and Matturri, and third 
member José de Yanguas Messia of Spain. 

12 Unanimous decision of June 10, 1955, by Commissioners Sorrentino and Matturri, 
and third member José de Yanguas Messia (Spain). 
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made to dual nationality. This is the surest indication that the prob- 
lem did not enter the minds of the drafters of the Treaty. If it had, 
it seems most probable that it would have been included in the defini- 
tion, even more so inasmuch as this legal situation has previously given 
rise to numerous controversies and arbitrations on the international 
level.*® 


The second sub-paragraph covered an entirely different situation from 
claimant’s. As for the ‘‘spirit of the Treaty,’’ the Commission held that 
‘the provision can not be extended to cases not contemplated in the 
Treaty,’’ adding: 


The United Nations obviously could have inserted in the Treaty .. . 
a specific rule to govern cases of dual nationality, apart from or even 
in conflict with the generally recognized rules of international law, 
and such an obligation would have been legally binding on the Italian 
Government. However, they did not do so; and it is a universally 
admitted principle, in international law as in domestic law, that any 
contractual obligation—and the Treaty, by its nature, is such—must 
be performed only within the limits of what has been agreed. 


As the treaty contained no provision governing the case, the Commission 
held that it must ‘‘turn to the general principles of international law.’’ 
Under them, 


two soluti~ are possible: a) the principle according to which a State 
may no’ rd diplomatic protection to one of its nationals against the 
State w use nationality such person also possesses; b) the principle of 
effective or dominant nationality. 


Both principles were found in the Hague Convention of 1930, Articles 4 
and 5 respectively,'* as well as in the arbitral and judicial decisions. The 
Commission said that the first principle ‘‘is based on the sovereign equality 
of States in the matter of nationality,’’ while the second ‘‘had its origin in 
private international law,’’ but ‘‘decisions and legal writings, because of its 
evident justice, quickly transported it to the sphere of public international 
law.’’ The Commission was ‘‘of the opinion that no irreconcilable opposi- 
tion between the two principles exists; in fact, to the contrary, it believes 
that they complement each other reciprocally.’ Both had been accepted 
by the Hague Convention and the International Court of Justice. In the 
opinion of the Commission: 


The principle, based on the sovereign equality of States, which ex- 
cludes diplomatic protection in the case of dual nationality, must yield 


18 The Commission pointed out that in the Brignone case before the Italo-Venezuelan 
Commission of 1903 (Ralston, Venezuelan Arbitrations of 1903, p. 710), the claim of a 
person of both Italian and Venezuelan nationality was rejected even though the proto- 
col establishing the commission gave it jurisdiction over ‘‘all the remaining Italian 
claims, without exception.’’ 

14 See 24 A.J.I.L. Supp. 193 (1930). Of the Hague Convention, the Commission said 
that it, ‘‘although not ratified by all the Nations, expresses a communis opinio juris, by 
reason of the near-unanimity with which the principles referring to dual nationality were 
accepted.’’ The Commission reviewed the cases and literature on claims on behalf of 
persons having the nationality of both claimant and respondent states. 


10 
d 

1- 

d 

n 

y 

t 

| 


156 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 50 


before the principle of effective nationality whenever such nationality 
is that of the claiming State. But it must not yield when such pre- 
dominance is not proved, because the first of these two principles is 
generally recognized and may constitute a criterion of practical appli- 
cation for the elimination of any possible uncertainty. . 

In order to establish the prevalence of the United States nationality 
in individual cases, habitual residence can be one of the criteria of 
evaluation, but not the only one. The conduct of the individual in his 
economic, social, political, civil and family life, as well as the closer and 
more effective bond with one of the two States must be considered. 


By way of guidance, the Commission declared that United States na- 
tionality would prevail in cases of children born in the United States of an 
Italian father and habitually living there, and in the case of Italians who 
became naturalized in the United States but regained Italian nationality 
through sojourning in Italy for more than two years without intention of 
retransferring residence permanently to Italy. In the case of American 
women married to Italian nationals, 


United States nationality shall be prevalent in cases in which the 
family has had habitual residence in the United States and the inter- 
ests and the permanent professional life of the head of the family were 
established in the United States. 


Upon dissolution of such a marriage, if the widow transfers her residence 
from Italy to the United States, case-by-case evaluation is to be made as to 
whether ‘‘the new residence is of an habitual nature,’’ bearing in mind 
‘falso the widow’s conduct, especially with regard to the raising of her 
children, for the purpose of deciding which is the prevalent nationality.”’ 
The Commission added: 


United States nationals who did not possess Italian nationality but 
the nationality of a third State can be considered ‘‘United Nations 
nationals’’ under the Treaty, even if their prevalent nationality was 
the nationality of the third State. 

In all other cases of dual nationality, Italian and United States, 
when, that is, the United States nationality is not prevalent in accord- 
ance with the above, the principle of international law, according to 
which a claim is not admissable against a State, Italy in our case, when 
this State also considers the claimant as its national and such bestowal 
of nationality is, as in the case of Italian law, in harmony (Article 1 
of the Hague Convention of 1930) with international custom and gen- 
erally recognized principles of law in the matter of nationality, will 
reacquire its force. 


In the instant case the Commission found claimant not to have ‘‘dominant 
nationality’’ of the United States, since 


the family did not have its habitual residence in the United States and 
the interests and the permanent professional life of the head of the 
family were not established there. In fact, Mrs. Mergé has not lived 
in the United States since her marriage, she used an Italian passport 
in travelling to Japan from Italy in 1937, she stayed in Japan from 
1937 until 1946 with her husband, an official of the Italian Embassy 
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in Tokyo, and it does not appear that she was ever interned as a na- 
tional of a country enemy to Japan.” 


In U.S.A. ex rel. Hilda Menkes v. Italian Republic, Case No. 18 (Jan. 9, 
1953), and U.S.A. ex rel. Alexander Bartha v. Italian Republic, Case No. 19 
(March 30, 1953), Commissioners Sorrentino and Scanlan joined in finding 
that claimants of Austrian origin, who became naturalized American citi- 
zens on February 20, 1948, in the former case, and June 4, 1945, in the 
latter, were ‘‘United Nations nationals’’ entitled to compensation for per- 
sonal property seized in Trieste in 1943 under Italian Government instruc- 
tions sequestrating personal property of emigrating Jewish refugees who 
had gone to enemy countries. Over the dissent of the Italian Commis- 
sioner, the American Commissioner and third member took the same posi- 
tion in U.S.A. ex rel. Jack Feldman v. Italian Republic, Case No. 23,'° 
where the emigrant from Czechoslovakia (an American citizen since Feb- 
ruary 27, 1945) had first been treated as an enemy by Italian and German 
authorities in Italy in 1944, after the Italian Armistice. The time limita- 
tion with respect to nationality under the first sub-paragraph of Article 78, 
paragraph 9(a), did not apply to the second sub-paragraph concerning 
persons ‘‘treated as enemy’’; the reason for the limitation in the former 
sub-paragraph being that ‘‘it was not considered equitable’’ that the num- 
ber of potential claimants be increased after the Armistice by ‘‘intentional 
acts of the individuals themselves’’ such as naturalization in one of the 
victorious states. However, in U.S.A. ex rel. Hilda Gutman Bacharach v. 
Italian Republic, Case No. 22, the American and Italian Commissioners 
joined in rejecting a claim for destruction by bombardment in August, 
1943, of property in Italy belonging to a stateless Jewish person of German 
origin, who had left Italy in 1938 after the coming into force of a decree 
prohibiting the residence of foreign Jews and who became an American 
citizen December 3, 1946. Contrasting the wording ‘‘have been treated’’ 
with the broader concept of ‘‘considered’’ or ‘‘regarded,’’ the Commission 
found ‘‘concrete specific action’’ implicit in the language used, adding: 

15 This decision was followed in rejecting the claim in U.S.A. ex rel. Winifred Cecil 
Mazzonis, Case No. 9 (June 10, 1955), where an American woman born in 1907 had 
married an Italian in Italy in 1942 and lived with him in Italy until his death in 1948. 
She made a brief visit to the United States after his death, returned to Italy to settle 
his estate, and came back to the United States in 1949. The Commission referred to the 
fact that her marriage was to a person who was an enemy of the United States at the 
time, and that neither her husband’s professional life nor the family’s habitual resi- 
dence had been in the United States; they did not come to the United States after the 
end of hostilities, and if her husband had not died she ‘‘ would presumably still be living 
in Italy.’? 

16 Decision of Dec. 6, 1954, joined in by Commissioner Matturri (U.S.A.) and third 
member Emil Sandstrém (Sweden). Italian Commissioner Sorrentino dissented on the 
grounds that treatment as enemy must be equated to nationality rather than made more 
extensive in coverage, and that after the 1943 Armistice Italy could not be held to have 
regarded claimant as enemy when it was German or Italian-Fascist enemies of Italy who 
80 regarded him, particularly as there was no evidence that the German authorities ac- 
tually controlling Trieste and confiscating claimant’s property were applying (or pur- 
porting to apply) Italian law. In his view such confiscation might be compensable under 
Art. 78 to a proper claimant, but it did not ‘‘concretize treatment as enemy.’’ 
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To be treated as enemy necessarily implies on the one hand that there 
be an actual course of action on the part of the Italian authority (and 
not an abstract possibility of adopting one), and on the other hand that 
said course of action be aimed at obtaining that the individual who is 
subject to it be placed on the same level as that of enemy nationals. 


Problems of proof, particularly as to ownership, cause of loss, and value, 
arose in many of the cases submitted to the Conciliation Commission. In 
U.S.A. ex rel. Norma Sullo Amabile v. Italian Republic, Case No. 5 (June 
25, 1952), Commissioners Scanlan and Sorrentino joined in rejecting a 
claim for lack of evidence when claimant’s own affidavits were contradicted 
by her own later signed statements. Pointing out that it would hear oral 
testimony only ‘‘in exceptional cases for good cause shown,’’ the Commis- 
sion stated that affidavits, atti di notorietd, signed statements, and similar 
ex parte instruments could be admitted in evidence for whatever probative 
value they might have. It said: 


Unlike a domestic court of law, the Commission is not obliged to ex- 
clude all evidence which does not meet the criterion recognized by the 
legal system under which a domestic court of law functions; on the 
contrary, the Commission has been empowered by the Treaty of Peace 
to employ the widest possible latitude in receiving and evaluating evi- 
dence in its search for the truth; and, in adopting such a criterion, 
the Commission is only conforming to the customary practice followed 
in international arbitral claims procedures. 

. . . The question of the evidentiary weight which the Commission 
will give to such [ex parte] documentary evidence is a separate matter 
which must be determined in the light of all the circumstances sur- 
rounding a particular 


A curious point of proof caused the rejection of the claim in U.S.A. ez rel. 
Giuseppe Caccamese v. Italian Republic, Case No. 10 (April 11, 1952), 
based on aerial bombardment damage to a building and contents belonging 
to claimant’s brother, an Italian national killed during the bombardment. 
Although it was shown that claimant was his brother’s sole heir, there was 
no showing that the property damage occurred after the brother’s death 
and inheritance by the claimant; thus claimant could not show that he had 
suffered a loss by reason of injury or damage to his property in Italy. 


17 Other cases discussing questions of evidence and proof included U.S.A. ex rel. Stein- 
way & Sons v. Italian Republic, Case No. 30 (April 10, 1953); U.S.A. ex rel. Erie W. 
Mandelik v. Italian Republic, Case No. 67 (May 19, 1955); and U.S.A. ex rel. Andrew 
Znamiecki and Sophie Znamiecki Chace v. Italian Republic, Case No. 28 (May 24, 1955). 
Valuation was the chief issue in dispute in U.S.A. ex rel. Ermenegilda Petrillo v. Italian 
Republic, Case No. 24 (March 21, 1952); U.S.A. ex rel. Abraham and Perl Weiss v. 
Italian Republic, Case No. 27 (Nov. 25, 1953); and U.S.A. ex rel. Adolf Rubin and 
Isidore Lanczi v. Italian Republic, Case No. 48 (April 6, 1955). Im U.S.A. ex rel. 
Joseph Fatovich v. Italian Republic, Case No. 35 (July 12, 1954), the Commission held 
that interest was not to be included in the amount of compensation, since the treaty had 
not specified interest, and this result accorded with ‘‘what this Commission considers to 
be equity and justice to a debtor Government, as well as the sounder opinion of other 
international tribunals. ’’ 

A compromise agreement between the majority owners of an Italian vessel and the 
Italian Government, specifically reserving any rights under the treaty of claimant as 
th owner, did not prevent claimant’s recovery based on sinking of the vessel; U.S.A. ex 
rel. Rose Barrera v. Italian Republic, Case No. 141 (July 15, 1955). 


>_> 


i 
I 
t 
t 
1 
( 
| 
( 


BOOK REVIEWS AND NOTES 


Académie de Droit International. Recueil des Cours, 1950.* Paris: 
Recueil Sirey, 1950. Tome I: pp. vi, 718; Tome II: pp. viii, 614 (Vols. 
76 and 77 of the whole series). Indexes. 


It is a pleasure, though a formidable undertaking, to renew the review- 
ing of this important series of lectures in international law, which has been 
interrupted for a decade or more. The volumes look much the same, with 
photographs and biographical notes for each lecturer, and an index and 
table of contents at the end of each volume. There are, however, only two 
volumes per year, and the number of lecturers is less; and lectures are now 
given either in French or in English. It might be interjected that the 
Académie now offers a certificate based on examination. The two volumes 
contain eleven sets of lectures, and the growing international character of 
the world is shown by the difficulty of assigning the speakers to proper na- 
tionalities: two Swiss; France-Netherlands, France-Turkey, France-Lithu- 
ania; two United States; one Norway; one Italy; one Belgium; one Eng- 
land. Some, perhaps, should be designated by the international organiza- 
tion they serve, rather than by a nation. 

The usual general survey of international law was given, for 1950, by 
Senator Henri Rolin of Belgium, who noted that the title had been changed 
from ‘‘Principes de Droit international public’’ to ‘‘Régles générales du 
Droit de la Paiz.’’ He says, and shows, that he is interested not in clas- 
sical theories, but in the essential principles deriving from the actual evolu- 
tion of world society today ; and he defines international law not in terms of 
the state but as an ‘‘ensemble de régles ou d’institutions auxquelles une 
collectivité reconnait ou attribue un caractére de nécessité sociale, et dont, 
a ce titre, elle s’efforce d’assurer le respect.’’ That law is no longer limited 
to interstate relations, but includes relations between international organi- 
zations, between them and states, between states and aliens, and even be- 
tween a state and its own nationals, and between the community of nations 
and individuals. Thus, he thinks the term inter-national law is inadequate, 
and prefers law of nations (droit des gens). The consent on which inter- 
national law rests is the consent of humanity. 

Rolin would not, he says, like Scelle, erase the state, which is still the 
center of international relations; nor would he give up sovereignty, though 
he would define it more flexibly. He doubts if the right of recognition— 
which collides with self-determination—can survive; it belongs properly to 
an international authority. State succession is a dangerous term, improp- 


* The JOURNAL is happy to resume the review of the Hague Academy Recueil des Cours 
which was interrupted by the war and subsequent conditions. The last review of these 
volumes, covering the lectures for 1938 (Vols. 63-66), appears in 34 A.J.I.L. 357 (1940). 
The volumes which have appeared since that time will be surveyed in later issues of the 
JOURNAL and the review of the series brought up to date. 
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erly taken over from private law. Nationality (Ch. II) is fairly well cared 
for, except for statelessness; but title to territory is not so clear today, 
particularly as regards colonies. The community of nations has an interest 
in any transfer of territory. The United States’ claim to subsoil under 
the high seas is hardly distinguishable from sovereignty, though it might 
ultimately be maintained as prescriptive right; but claims to sovereignty 
over the surface of the sea, e.g., fishing, are a flagrant violation of interna- 
tional law. As to the air, the height and speed of modern aviation make 
it impossible any longer for the subjacent state to maintain control. 

Chapter III discusses, with little enthusiasm, ‘‘fundamental rights,’’ and 
Chapter IV the distribution of competences. In Chapter V Rolin takes up 
with more interest the problem of domestic jurisdiction, comparing Article 
15(8) of the Covenant with Article 2(7) of the Charter, and concluding 
that domestic jurisdiction is what is left to the state that is not covered by 
international law and does not affect recognized rights of other states or 
of the community of nations. Chapter VII deals with conduct of foreign 
relations—constitutional limitations, validity of treaties. The responsibil- 
ity of states (Ch. VIII) is based too much on civil law and needs to be en- 
tirely reconstructed ; the interest of the community needs to be recognized 
through international penal law. The theory that an injury to an indi- 
vidual is an injury only to his state is now outstripped by practice. A 
final chapter considers international organizations and the supra-national 
forces now at work. He recognizes the great weakness of the community 
of nations as regards legislative ability, but asserts that this cannot be 
remedied without weighted representation. Psychological conditions are 
not such as to give hope for advance of a supra-national character. 

J. 8S. Pietet, Director General of the International Committee of the Red 
Cross, writes on ‘‘ La Croix-Rouge et les Conventions de Genéve.’’ <A short 
historical survey helps to explain the somewhat confusing relationship be- 
tween the various Red Cross bodies and their part in the making of the 
conventions concerning prisoners of war. He summarizes the four con- 
ventions of 1949, which he regards as a great advance; but he wonders how 
any obligation to respect the human person can be upheld under modern 
conditions of war-making. 

*‘The Jurisdiction of the International Court of Justice’’ was the subject 
of Edvard Hambro, at that time Registrar of the Court. There is no 
greater need, he says, than to create a world built on law, and ‘‘there is no 
greater law-making agency in operation than international courts.’’ After 
a chapter of historical background, he takes up jurisdiction ratione per- 
sonae, and in Ch. III, ratione materiae. Chapter IV considers Article 
36(2) of the Statute, including reservations and domestic jurisdiction; 
Chapter V, jurisdiction in advisory cases; and Chapter VI, preliminary 
objections. He differentiates between legal disputes—those in which the 
parties seek to find out their respective rights, and political disputes— 
those in which the parties wish to change existing law; but, he says, any 
problem can be given a legal formulation and thus get before the Court. 
Of the forty decisions which had been made by the Court at that time, 
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thirteen related to jurisdiction. The Court, he says, should not give an 
advisory opinion which amounts to deciding a dispute on its merits. 

Arbitrage international entre Gouvernements et Particuliers’’ is the 
title of an especially interesting set of lectures by Professor Charles Cara- 
biber. Like that of Rolin, it is expressed in succinct and forceful style. 
His particular point of attack is the puissance public: governmental con- 
trols are steadily increasing, and the individual lacks procedures and means 
of execution in his disputes with the state. He refers to some recent ef- 
forts to remedy this situation: in France, there is a responsibility of the 
state for faults of the public service and a responsibility without fault 
founded on equitable considerations; in England, the Crown Proceedings 
Act of 1947; in the United States, the Federal Tort Claims Act of 1946. 
But such internal legislation is not enough; the speaker asserts that only 
international law can do the job and that, in so doing, it would help the 
national as well as the alien. Various pressures are converging, he sug- 
gests, to make disappear ‘‘le dogme pernicieux de |’immunité de juridiction 
de 1’Etat sous ses divers aspects.’’ States as well as individuals must be 
subject to the law; the appearance of a state in behalf of its national is 
now only a form. ‘or this purpose it does not seem to the reviewer that 
it would be necessary to abolish the rule of local redress; aside from other 
reasons, the result would be a very heavy burden upon whatever interna- 
tional jurisdiction was provided. 

There is a useful chapter on commercial arbitration between individuals, 
followed by another which inquires why states should not be parties in such 
proceedings. The discussion at this point raises a question in the reader’s 
mind whether arbitration is regarded as a legal procedure. In conclusion, 
M. Carabiber is willing to allow the state a superior position and to over- 
ride private rights for certain purposes, provided that such private persons 
are properly indemnified. 

Jean Graven, whose contribution was entitled ‘‘ Les Crimes contre l’Hu- 
manité’’ is President of the Cour de Cassation Pénale of the Canton of 
Geneva, and has long worked with organizations in the field of interna- 
tional criminal law. Crimes against humanity, he says, are old, but new 
as a juridical concept. He traces the idea from early writers through the 
Nuremberg principles which, he asserts, are only a compromise between the 
traditional view that a state may do as it wishes with its own nationals, 
and the new view that there is a minimum of fundamental rights for every 
human being, which rights should be upheld by international law. This 
new view, he admits, is frightening, and will progress slowly. He develops 
the juridical theory in Chapter III. For its growth, there must be com- 
munity of feeling, a psychological bond, a sense of responsibility; and 
World War II helped develop these factors. It is a wide and useful sur- 
vey, well documented. 

The first of the lectures in Vol. I1(77) was given by Professor A. A. 
Berle, entitled ‘‘The Peace of Peoples.’’ The Charter of the United Na- 
tions, he says, set up rights for peoples as well as for states, and the greatest 
right of peoples is to have their peace undisturbed. The general theme is 
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that the Charter abrogated the idea that states only are subjects of inter- 
national law. ‘‘We, the peoples’’ has as much revolutionary force in the 
Charter as it had in the American Constitution. Peace is tied to political 
force and must be based upon law. He credits the Latin American nations 
with putting into the Charter the idea of collective self-defense, which is 
part of keeping the peace. He concludes with a ‘‘vision of unity’’ under 
world law. 

M. Kopelmanas took for his subject ‘‘Le Contréle internationale,’’ by 
which he apparently means the executive function in international organi- 
zation (he refers to the different meanings in French and English of the 
word ‘‘control’’). Internally, such control is exercised by the executive 
branch, and by courts, which ask whether there was competence to take 
an action, and whether it was taken in accordance with law. The court, 
however, has not been entrusted with this function in international rela- 
tions. The test is the extent of the power of intervention given to the 
organs charged with control; and he discusses the current situation in 
four stages of increasing control: (1) Dédoublement fonctionnel, a happy 
term by which Professor Scelle refers to international functions performed 
by national agents; (2) publicity, which is indispensable; (3) inspection 
by an independent organ, e.g., for prisoners of war, or narcotics; (4) 
direct administration by an international body of functions now performed 
by a national body. The last of these, in his view, would be best, but ire 
sees little chance for development along these lines. Throughout the 
lectures, he constructively suggests fields in which more international con- 
trol might be given. 

**Co-ordination—A New Problem of International Organization’’ is the 
subject of Mr. C. W. Jenks, of the International Labor Organization. He, 
too, starts from the proposition that states are no longer the only subjects 
of international law, which must now consider relations between various 
international organizations—general, specialized, regional, and others. Af- 
ter a chapter of historical background, he devotes three chapters to legal 
foundations of co-ordination, surveying in comprehensive fashion the con- 
stitutional instruments and inter-agency agreements, and their rules of 
procedure. Chapter V deals with the machinery of co-ordination, and the 
author remarks that the Economic and Social Council is now assuming 
the responsibility given to it by the Charter. All this development in 
five years! 


. . . the whole scheme rests upon the assumption that there can not be, 
in the modern world, any single focus of authority where decisions 
on matters of international concern can be centralized; and that, in 
these circumstances, it is essentially a scheme for securing widespread 
agreement by processes of conciliation and recommendation. (p. 
299.) 


‘Le Droit de Société interhumaine et le ‘jus Gentium’ ”’ is the strange 
title of lectures by Jean Moreau-Reibel, a researcher and teacher of moral 
philosophy. The author manifests a wide knowledge of medieval thinkers. 
He goes back to Cornéade, who inspired Cicero, and traces through thinkers 
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up to Grotius, to develop the concept of a juridical entity of the whole 
human race, as distinct from the law of nations—a ‘‘jus societatis hu- 
manae,’’ to use the words of Cicero. It is an interesting exploration and, 
strange as the title may sound, leads into the growing ideas of today con- 
cerning the place and the rights of human beings in international law. 

‘Les Accords de Tutelle’’ was the subject of lectures by G. Vedovato, 
of the Italian Foreign Office and Director of the Rivista di Studi politics 
internaztonalt. The trusteeship system, he says, depends upon the trustee- 
ship agreements, and there is no obligation under the Charter to make them. 
In Chapter II he considers the parties to the agreements, and how these 
agreements were made through a converging of wills, including the Gen- 
eral Assembly. The content of the agreements is surveyed in Chapter III; 
the authority of the administrator in Chapter IV, and his duties in Chapter 
V. The success of the system depends upon the good faith of the ad- 
ministrators, and the flexibility of the agreements gives hope that they will 
support the system. 

The reviewer himself gave some lectures on the topic ‘‘ International 
Organization and the Law of Responsibility.”” They may be dismissed 
as speculations, inspired by the decision of the International Court of 
Justice permitting the United Nations to make claims, as to how the law 
of responsibility of states might apply in the case of the United Nations. 

Looking back over this collection of viewpoints, it may be said that they 
are up-to-date discussions, and reflect in various ways the revolution(s) 
now stirring in international law. Responsibility for this orientation 
doubtless belongs to those young and revolutionary thinkers, professors 
Gidel and Scelle, respectively President and Secretary General of the 
Curatorium. 

CLYDE EAGLETON 


Les Présomptions en Droit International Public. By Jacques-Michel 
Grossen. Neuchatel and Paris: Delachaux & Niestlé, 1954. pp. 189. 
Sw. Fr. 9.40. 


In his preface to this interesting book, Professor Sauser-Hall notes that 
it is the first publication of a young Swiss jurisconsult; his enthusiasm 
for this ‘‘contribution of great value’’ is shared by the reviewer. Mr. 
Grossen examines the question whether presumptions, as a device for the 
solution of problems of proof, have a place in international law as they 
have in most systems of national law. He quotes Professor Edmund M. 
Morgan: 


Every writer of sufficient intelligence to appreciate the difficulties of 
the subject has approached the topic of presumptions with a sense of 
hopelessness and has left it with a feeling of despair. 
But Mr. Grossen, with heavy reliance on English and American authors and 
with a thorough positivistic inductive approach, answers his question con- 
vincingly in the affirmative, thus disagreeing in part with Professor Can- 
sacchi, who admits the place in international procedure of presumptions 
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of fact but denies that presumptions of law can fit in the international 
legal system. (Mr. Grossen, incidentally, states his views with great clarity 
and succinctness in numerous résumés and conclusions, as at pages 50-52.) 

The first chapter examines the general theory of presumptions in private 
law; here the author examines a wide range of authors from Alciat and 
Menochius to Wigmore and Morgan, and also the provisions of many civil 
codes and the Anglo-American law of evidence. He explains that pre- 
sumptions are used as a process of reasoning by which one may draw from 
a known fact conclusions regarding a fact unknown. Thus the judge, con- 
fronted with the known fact that X has not been heard from for a certain 
period of years, may be required by a statutory rule to presume, that is 
here to conclude, that X is dead. Presumptions are procedural rules, not 
rules of substantive law; they affect the burden of proof and the burden 
of persuasion. 

Chapter Two examines the presumptions invoked in the decisions of 
international tribunals. The author has examined a large number of cases 
and has relied heavily on the works of Sandifer and Ralston, although 
unfortunately Nielsen’s work was apparently not available to him. He 
deals first with twelve presumptions and the proof of facts; here are in- 
cluded the presumptions of good faith, of respect for international law, of 
nationality, of hostile destination, and of the legal authority of a 
head of state. The following section deals with presumptions and the 
interpretation of treaties where the canons of construction are examined. 
Here, for example, he examines the question whether the requirement of 
ratification should be presumed, concludes that this is a rule of proof, 
and agrees with the Harvard Research that it should be. But the author 
does not accept all the presumptions he studies and notes further that 
his list is selective and not exhaustive. 

Chapter Three is a study of presumptions in treaties and in the doc- 
trine of international law. An examination of many treaties leads him to 
the conclusion that conventional presumptions are rare. He notes here 
the presumptions of expatriation in the Bancroft treaties, the presumption 
of death in the 1950 Convention on the Proof of Death of persons who 
disappeared during World War II, and the use of presumptions in the 
various drafts of definitions of aggression as in the Geneva Protocol. In 
the field of doctrine he begins with an examination of the view that every 
state is presumed to have given its consent to the rules of customary inter- 
national law; he does not purport to enter into an exhaustive study of this 
point, but has some shrewd observations on it. ‘ 

Chapter Four is devoted to presumptions and the formation of sub- 
stantive rules of international law. The author distinguishes here espe- 
cially between présomption-concept and a présomption preuve, and shows 
the many different ways in which the term ‘‘presumption”’ is employed. 
He notes that authors who deal with international law from the sociological 
point of view are those who resort least often to présomptions-concepts. 
Among other points here he agrees with Brierly that the presumption of 
state complicity is inadequate to explain all cases of state responsibility. 
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Chapter Five sets forth theoretical observations on the subject of pre- 
sumptions in international law and the book closes with a brief section 
of conclusions. Mr. Grossen says: ‘‘In international law, as in internal 
law, legal presumptions [présomptions de droit| necessarily exist’’ [‘‘s’im- 
posent par leur nécessité’’|. He ends with emphasis upon his objective, 
which is to show the importance of questions of proof in international 
practice and to clarify one of the principal technical procedures in this 
field. He has done the task well and the judge or arbitrator on any inter- 
national tribunal will particularly find the study of this volume worth 
while. 

Puuiuip C. JEssuP 


Identity and Continuity of States in Public International Law. By 
Krystyna Marek. Geneva: Librairie E. Droz, 1954. pp. vi. 616. 


In his recent study on the identity of states under international law 
(this JouRNAL, 1955, pp. 68-76), this writer stated that in spite of the 
fundamental importance of this problem, there are few pertinent mono- 
graphs. The book under review, a doctor’s dissertation by a disciple of 
Professor Guggenheim, is now a massive monograph on this problem and, 
to say it at once, a brilliant one. 

The author approaches the problem as a strictly legal, not a material 
or historical one; as merely another aspect of the problem of the extinc- 
tion of states. As the problem arises practically only in dubious cases, it 
has a polemic character. 

The study is based on an immense volume of documents, literature, and 
judicial decisions. The author investigates, first, the three positive inter- 
national rules: identity of states in spite of territorial changes, in spite 
of revolutionary changes, and in spite of belligerent occupation. This 
part includes highly interesting investigations on governments in exile, 
on pseudo-governments in exile, on puppet governments and puppet 
states, set up by a belligerent occupant. Of importance is the author’s 
stand that, whereas a genuine revolution is legal under international law, 
a fake revolution, promoted from outside, is simply an illegal act of inter- 
vention. 

As to the tests of identity, the author rejects the unilateral decision of 
the state concerned as well as recognition or non-recognition by third states 
or treaty norms. This test can only be found in norms of general inter- 
national law. The author stands for a fourth norm: identity of a state 
which has been fully suppressed, but by an illegal act, and is later restored 
or has at least a chance of being restored. In such ease, the author 
contends, the state is suppressed, but its identity is guaranteed merely by 
the survival of an ‘‘ideal legal notion.”’ 

The second part gives a painstaking analysis of concrete cases: Italy 
(for identity, no new state), Yugoslavia and Austria, 1918 (no identity, 
new states). With this analysis we concur. In the cases of Czechoslo- 
vakia, Albania, Austria (1938-1945), and Ethiopia, the identity is affirmed. 


50 
al 
ity 
.) 
te 
nd 
vil 
re- 
yn- 
Lin 
is 
10t 
of 
oh 
le 
in- 
of 
a | 
he 
ot 
yf, 
or 
lat 
to 
re 
on 
ho 
he 
In 
ry 
11S 
b- 
e- 
al 
ts. 
of 
y: 


166 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 50 


Whereas in these cases restitution has been achieved, the author also affirms 
the continuance and identity of the Baltic Republics, since the Soviet an- 
nexation was illegal and lacks finality. Highly interesting treatment is 
given to the problem of present-day Poland, which the author calls ‘‘ Yalta- 
Poland’’; the latter is not only a puppet government but a puppet state, 
not identical with the Polish Republic; the latter is not yet extinct, but 
continues identically as an ‘‘ideal legal notion.’’ 

To bolster her ‘‘fourth norm’’ concerning identity in such cases of 
total, but illegal suppression, the author stands pat on the axiom: Ez 
injuria tus non oritur. She is, on the other hand, realistic enough to 
recognize that there must be at least a chance of restitution in foreseeable 
time ; for such full divorce between law and facts cannot last ad infinitum. 
Against the above-stated axiom stands the principle of effectivity. 

Naturally, we have some reservations. The rule Ex injuria wus non 
oritur is not absolute, as every revolution proves in municipal law. For 
a revolution, while legal under international law, is strictly illegal under 
municipal law. Revolution, if suecessful, creates new law; if unsuccess- 
ful, it is simply high treason. Revolutionary creation of new norms there- 
fore is not a particularity of international law. Does not the author, to 
defend her ‘‘fourth norm,’’ rather reason de lege ferenda? To guaran- 
tee that no new law will originate in a breach of law, international law 
would have to have a fully advanced organization and to be based on very 
different sociological foundations from the present-day law of nations. 
Does not the author depict the norm of the identity of states in spite of 
territorial changes in too absolute a manner? This writer has shown the 
uncertainties surrounding this rule. Finally, the author does not treat 
the principal case, that of Germany; but these reservations by no means 
prevent this reviewer from stating that the book under review is a bril- 
liant piece of investigation and writing on a fundamental problem and a 


convincing proof of unusual talent. 
Joser L. Kunz 


Diritto Bellico. (2nd rev. ed.) By Giorgio Balladore Pallieri. Padua: 
Cedam, 1954. pp. xii, 464. Index. 


This is the second edition of the author’s treatise on the laws of war 


and neutrality. 
The first part deals with the nature and legitimacy of war. The author, 


a professor at the Catholic University of Milan, correctly stresses that war, 


is a phenomenon within international law, and states that the doctrine of 
bellum justum is not a norm of positive international law. He proves that 
the idea that war is only legal as a reaction against injury, is an ethical 
postulate, not a norm of international law. In positive international law 
war serves as a means for obtaining redress as well as a means for changing 
international law. He shows, contrary to many present-day wishful 
thinkers, that even today war is never illegal under general international 
law. All attempts to restrict or abolish war are contained only in par- 
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ticular, treaty-made international law; but neither the Covenant of the 
League of Nations nor the Kellogg-Pact nor the United Nations Charter, 
which is not binding on non-members, has abolished war. War is not a 
mere accident, but a consequence of the deficiencies and imperfections of 
present-day international law. Hence it is not possible to abolish war 
and leave international law unchanged. Such abolition is only thinkable 
when international law shall have first achieved a high degree of organiza- 
tion and shall have been based on very different sociological foundations. 

True, under modern particular international law a war can be legal or 
illegal. But even if illegal, it is nevertheless war and governed by the 
same laws of war as a legal war. The author takes a strong stand against 
the tendencies to ‘‘abolish’’ the laws of war without having succeeded in 
abolishing war. As long as war, legal or illegal, remains a possibility in 
reality, it is far better that international law, in recognition of this reality, 
should discipline at least the conduct of war, whether legal or illegal. 
The laws of war continue, therefore, to be an important part of international 
law. This reviewer is in accord. 

The second part—the laws of war—shuns the usual trichotomy of land, 
naval, and aerial warfare, but tries to treat all forms of warfare in a 
more adequate system. The third part—the law of neutrality—is divided 
into general observations, the problem of the neutrals’ duties not to do 
or allow certain acts to be done in their territory, and the neutrals’ duties 
to allow certain acts done by the belligerents. 

We give a few concrete examples of the author’s stand with regard to 
single problems. The author correctly holds that the spy does not commit 
an illegal, but simply a risky action. He holds that the law of blockade 
and contraband has not been changed. The so-called ‘‘total blockade’’ 
constitutes only a series of per se illegal acts; it is not a new legal insti- 
tion ; but the old argument of raison de guerre may exceptionally justify it. 
The author approves the extension of prisoner of war status to members 
of resistance movements, finds that atomic weapons are not in contradic- 
tion to international law, and comes to the conclusion that by the actions 
of both belligerents in the second World War and by the attitude of the 
Nuremberg Trial far-reaching aerial bombardment has been recognized 
as perfectly legal. 

The theoretical investigations of the author are excellent; here lies the 
strength of the Italian School of International Law. But the exposé of 
the details of the laws of war and neutrality is not free from weaknesses. 
First of all, from a methodological point of view, the author, in the conti- 
nental way, makes no use of treaties, diplomatic practice, judicial de- 
cisions, and even his bibliography is very limited, especially as concerns 
more recent literature. On the other hand, the author fails to give us a 
picture of what this reviewer has called the ‘‘chaotic status’’ of the laws 
of war and neutrality, of recent new problems, of the task of revision of 
this part of international law. For a book published in 1954 it is not 
up to date, just as the majority of examples are taken from rather old 
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wars. In this lack of fully treating current conditions, the work is in- 


ferior to the recent treatises by Julius Stone and Erik Castrén. 
JoseFr L. Kunz 


Das Kriegsgefangenenrecht. By Joachim Hinz. Berlin: Franz Vahlen, 
1955. pp. xvi, 207. DM. 11.75. 


The author of this small volume starts with a short introduction on the 
historical development of the law concerning prisoners of war. Making 
use of all the corresponding monographic literature and of many reports 
on the treatment of prisoners of war during the two World Wars, he gives 
a detailed exposé and commentary on the Third (Prisoners of War) 
Geneva Convention of August 12, 1949. It is agreeable to report that 
among the states which have ratified these Geneva Conventions are now 
also the Soviet Union (1954) and the United States (1955); among the 
states which have adhered to it are also Japan (1953) and the Federal 
Republic of Germany (September 3, 1954). 

The author’s detailed study underlines the great progress which the 
Geneva Convention of 1949 has achieved in many respects. But he directs 
attention also to controversial solutions, such as the extension of the 
prisoner of war status, under certain conditions, to members of resistance 
movements even in enemy-occupied territory. He states correctly that the 
Convention of 1949 is not an end of the development, but that new prob- 
lems demand regulation, as the controversy which arose in the Korean 
conflict concerning the repatriation of prisoners of war clearly proves. 

JosEF L. Kunz 


National Minorities: An International Problem. By Inis L. Claude, Jr. 
Cambridge, Mass.: Harvard University Press, 1955. pp. xii, 248. Index. 
$4.50. 


This comprehensive and detailed study of the minority problem 
suggests that the statesmen and peoples of the world have become less 
aware of the importance of this problem during the last quarter-century 
and that their efforts to find a solution have been less intelligent and 
less vigorous than in the period following World War I. 

The inherent contradiction in the concepts of national state sovereignty 
and individual human freedom, which plagued 19th-century democracy, 
was evident in the French Declaration of the Rights of Man and Citizen 
in 1789 as it had been in the American Declaration of Independence. 
Men as individuals were to enjoy fundamental and natural rights, but 
the state was to be sovereign, controlling the rights of its citizens and 
maintaining the culture of the nation. What if the state denied funda- 
mental rights to some of its citizens? What if the state, maintaining the 
national culture, suppressed the culture of national minorities? What 
if the state claimed foreign territory populated by people of its cultural na- 
tionality? What if people of minority nationality claimed the individual 
right to join another state in which their nationality dominated? 
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Increases in communication, in national awareness, and in the regula- 
tion by legislation of cultural and economic matters have increased the 
gravity of these problems, and the ingenuity of statesmen has proved less 
and less able to cope with them. 

The rights of small nations loomed large in the ideology of the Allied 
Powers of World War I and the treatment of minorities was seen to be a 
major element of the problem. Efforts were made to reduce the number 
of minorities by changing the political map of Europe, but many remained. 
Solution of the problem they presented was sought in recognizing that 
national minorities had cultural as well as civil rights and that the pro- 
tection of these rights was an international responsibility, but that inter- 
national protection should be undertaken only in those instances where 
the problem was grave. The League’s system of protection failed, accord- 
ing to Claude, because the states which protected minorities resented the 
prohibition against ‘‘nationalization’’ of their minority citizens, the quali- 
fication of their sovereignty, and, particularly, the discrimination involved 
in the application of the system to only a few states. Great Powers were 
exempted from the system even though, like Italy, they had substantial 
minorities. ‘‘Kin’’ states were not satisfied with the League’s protection, 
claimed a direct interest in protecting minorities of their cultural national- 
ity, and often utilized this alleged interest, especially in the case of Hitler, 
for irridentist and subversive purposes. Other states were divided in 
allegiance to the principle of ‘‘nationality’’ justifying states in assimilat- 
ing their citizens into the national culture, to the principle of ‘‘human 
rights’’ justifying individuals in insisting upon retention of their culture 
and traditions, and to the principle of ‘‘sovereignty’’ justifying the govern- 
ment in demanding submission of its citizens to its laws. Consequently 
the minority treaties were not enforced effectively. 

The author shows how the League’s failure and the dominance, in the 
ideology of the Allies of World War II, of human rights and the pro- 
tection of states against internal subversion, both flowing from Hitler’s 
abuses, subordinated the minority problem in Allied thinking during and 
immediately after the war. Universal protection of human rights, ex- 
changes of populations to eliminate dangerous minorities, and regulation 
of minority protection as such to bilateral negotiation between ‘‘minor- 
ity’? and ‘‘kin’’ states were the major devices utilized. The dominant 
position of the United States with its ‘‘melting-pot’’ assumption, looking 
askance at the perpetuation of minorities, was an important factor in the 
situation. 

Failure to make the protection of human rights effective, inability to 
regulate exchanges of populations so as to prevent gross inhumanities, 
and subordination of minority interests to political exigencies in bilateral 
negotiations, has made the lot of minorities since World War II a sad 
story, and has augmented demands for national self-determination. 

After surveying the pre-World War I and League of Nations activity 
in the field in broad outlines, and describing the activity of the United 
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Nations in great detail, the author concludes his admirable and important 
analysis with the comment: 


The problem of national minorities is a matter of general interna- 
tional concern, despite the insistence of minority-possessing states 
that it is a domestic matter, the persistence of kin-states in making it 
a matter of bilateral dispute, and the inclination of relatively disinter- 
ested states to prevent it from being added to the burden of interna- 
tional responsibility carried by members of the United Nations. The 
League of Nations failed to make good its attempted international 
solution of the problem. It is not probable that efforts at bilateral 
solution will be more successful, or that international organization can 
effect a permanent withdrawal from the effort to deal with the problem 
in systematic fashion. Nevertheless, the effective international treat- 
ment of the problem is now precluded. 

Quincy WRIGHT 


Souverinitit und Solidaritit. By Ernst Sauer. Gottingen: Muster- 
schmidt Verlag, 1954. pp. 174. DM. 10.80. 


The author presents us in this volume with a highly abstract and rather 
difficult work the title of which may confuse the American reader: the 
doctrine of values as it has been developed by the school of Meining and 
his admirers and successors in this country is not involved at all; the 
author’s ‘‘values’’ rather correspond to Kelsen’s basic norms, a temporary 
explanation which must be taken cum grano salis. 

Structurally the author has divided his book into four chapters, of 
which the first, entitled ‘‘The Development of International Sovereignty,’’ 
presents the historical approach to the problem, while the other three deal 
with the problem as such: (II) Sovereignty, Solidarity and World Or- 
ganization; (III) Evaluation of International Solidarity ; (IV) Evaluation 
of Sovereignty in International Law. 

Sauer’s fundamental thesis consists in a negative theorem as it were: that 
the optimum of sovereignty never was reached by any state and that most 
writers do in fact define the concept of sovereignty with intrinsic limita- 
tions. The mere fact that most of the great teachers believe in inter- 
national law qualifies the latter as juris vinculum, to quote Leibnitz, 
which unites mankind but forms a restriction imposed upon the sov- 
ereignties of the different states—disregarding the question whether the 
Holy Roman Empire was then still to be regarded as summa potestas or 
the member states as its heirs. 

However, the author admits that no agency has so far existed which has 
been able to restrain sovereignty effectively whenever a state denied any 
limitation of the latter. Painful experiences, on the other hand, have 
forced sovereign states, from time to time, to join together for a common 
aim, mostly for mutual defense, and to restrict, among themselves and for 
their own purpose, and only in reference to themselves, their individual 
sovereignty. Thus we can observe, to follow Sauer’s quite brilliant ex- 
position, how the concept of solidarity inserts itself between sovereignty 
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as absolute unlimited power, on one side, and international organization 
on the other—the former rather pertaining to the past, the latter to the 
future. 

International solidarity has become, according to Sauer, a concept in 
international law; it entered the sphere of international law under the 
sponsorship of regional conventions concluded among regional blocs. 

At the base of any truly universal organization, especially of the United 
Nations in its striving for ideal completeness, have to be found certain 
common and fundamental values (p. 93). Sauer enumerates the prin- 
ciples which he considers as basic values: 

1. The inviolability and inalienability of human rights——The famous 
Declaration of December 12, 1948, caused three theories about its legalistic 
‘‘value’’: (a) The Declaration represents a moral code; (b) It has to be 
regarded as a legalistic utterance sui generis, being essentially the begin- 
ning of an obligation under (international) law; (c) it is a source of 
international law, as it is regarded to be by Panamanian and Mexican 
jurists. Sauer himself would side with those who see in the Declaration 
just the pronouncement of a moral obligation, but in the European Con- 
vention of 1950 on Human Rights the author sees a statutory international 
law which contains regulations of procedure for the parties involved. 

2. The inviolability and inalienability of state rights as polaric to human 
rights—These state rights have to shape themselves to the frame drawn 
by international law; in other words, state rights are not caused by the 
mere fact that a state exists and has the power of exercising them, but by 
the fact that the state is a subject of international law. The author finds 
this principle realized in the statutes of the O.A.S. as adopted at its 9th 
Conference, held at Bogota in 1948. 

In opposition to Kelsen, and together with Anzilotti, Verdross, and 
others, Sauer sees in the sentence, Pacta sunt servanda, the basic norm of 
international law. The other principles, borrowed and developed from 
Roman law, represent procedural values, as the term, Verfahrenswerte, 
coined by the author, may be translated; they are: (a) Et audiatur altera 
pars; (b) Ne judex eat ultra petita partium; (c) Jura novit curia; (d) 
Ne judex in re sua judex sit; (e) Ne veritas deleatur. With Verdross 
bona fides is to be viewed as the main value. 

In the last part of his work the author investigates the possibility of a 
synthesis of the concepts of sovereignty and solidarity. He presupposes 
a common will directed toward a common aim which would be a legalistic 
concept in each case comprising the same elements. The problem of human 
rights seems sufficient proof that this common ‘‘ Willensausrichtung’’ has 
not become extant as yet, but the author attempts to construct a list of 
other presuppositions for his synthesis: (a) Sovereignty must be recog- 
nized as non-rigid but changeable; (b) On any international occasion, 
particularly at the conclusion of treaties, the idea of solidarity ought to 
be stressed; (c) Existing regional pacts ought to be changed into universal 
communities; (d) States should be ready to consent to certain sacrifices 
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and restrictions of their sovereignty, foremost in the humanitarian field; 
(e) Increase in the competency of international courts. 

A topical index concludes this very interesting book which stimulates 
thinking and definitely aims at a consolidation and strengthening of inter- 
national law. The author’s style is difficult, but nevertheless we have here 
a book that should not be overlooked in advanced classes of international 
law or philosophy of law. 

Rosert Rie 


L’0.N.U., la Sécurité régionale et le Probléme du Régionalisme. By Ro- 
main Yakemtchouk. Paris: Editions A. Pedone, 1955. pp. 310. Fr. 
2,000. 


In his preface Dr. Yakemtchouk says that this is a technical work 
addressed to specialists and jurists. In his final chapter he regards ex- 
isting regional groupings as laboratories in which international law is 
being homogenized, and looks forward to the development of universal law 
from their experience. The codification of international law ‘‘on regional 
planes is to be proved not only possible but even necessary,’’ so that a world 
law can emerge. He envisages this effect as a result of the work of regional 
organizations and the application of regional principles (the composition 
of the Court, for instance) rather than as a product of ‘‘American,”’ 
‘‘Soviet’”’ or other particularistie efforts. 

The book is an analytical history of the idea of regionalism, its incorpora- 
tion in the United Nations Charter, the scope of Articles 51—54 of the 
Charter, the history and nature of organizations realizing those conditions, 
all worked out from an extensive bibliography which has been used in 
detail. The impelling trend toward regionalism is the necessity of states 
to combine in the interest of their security. Articles 51-54 of the Charter 
reserve to states rights to provide for their own defense, but the author 
in his elaborate analysis of these provisions finds the states’ obligations to 
the United Nations far from clear. When must defensive action be reported? 
When is a dispute transferable from local organs? Are bilateral treaties 
of mutual assistance covered by the Charter provisions? Such questions 
in great number are discussed, and M. Yakemtchouk’s answers often differ 
from those of Kelsen, Vellas, Boutros-Ghali, and others. 

The Organization of American States, the Arab League, and the Western 
European Union are the only entities regarded as regional arrangements 
under the Charter. The North Atlantic Treaty Organization, based on- 
Article 51, must be reconsidered since its co-ordination with the Western 
European Union. The book does not discuss the many activities emerging 
under the auspices of the Council of Europe, or the many regional under- 
takings presided over by the Economic and Social Council. Those de- 
velopments supply the type of activity which the author complains are 
not included in the regional provisions of the Charter. 

Denys P. Myers 
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International Organization. By Joseph P. Chamberlain and Philip C. Jes- 
sup, Adolf Lande, Oliver J. Lissitzyn. New York: Carnegie Endowment 
for International Peace, 1955. pp. vi, 176. $1.75. 


The late Joseph P. Chamberlain published in the December, 1942, num- 
ber of International Conciliation a paper on ‘‘ International Organization’’ 
which in classic fashion set forth succinctly the nature and scope of multi- 
lateral activities. Here three of his students, accepting his insight, review 
current developments to show the impact of technology and the structural 
changes being wrought in the international society. They reprint the 
Chamberlain study as the basis of their inquiry into the subsequent evolu- 
tion of its principles. The value of the Chamberlain paper was its prag- 
matic approach to international organization. Multilateral agreements 
and institutions, he says, emerged to cope with actual problems, not pri- 
marily from political incentives or idealistic agitation; their structure 
and mechanics were devised to get results. His disciples find that the 
assimilation of the earlier institutions and their burgeoning in the United 
Nations system are affecting the conditions of international society. These 
effects are of the legal order. The writers examine three phases of this 
evolution: emergence of the individual, limitations of sovereign equality, 
and recognition of the international organization. Their broad collection 
of facts from the operation of the United Nations system on these three 
subjects clearly indicates that the old formulas of international law are 
being eroded beyond recall. 

Denys P. Myers 


Norway’s Views on Sovereignty: A Report prepared for UNESCO. By 
Einar Lochen assisted by Rolf N. Torgersen. Bergen: A. S. John Griegs 
Boktrykkeri, 1955. pp. 102. 


This study, prepared in pursuance of a UNESCO project, deals with 
the legal problems connected with the conduct of foreign relations in 
Norway, especially with the solution of conflicts between international and 
municipal law. Norway, like most European countries, clearly distin- 
guishes the two types of law. The courts cannot apply treaties directly, 
though if the treaty has been concluded with consent of the Storthing, 
required by the constitution in the case of important treaties, it is con- 
sidered a constitutional duty of the Storthing to pass the necessary im- 
plementing legislation. 

In the Kluze case after World War II some of the judges held that 
the international law of war imposing the death penalty for certain war 
crimes could be applied directly by Norwegian courts even though Nor- 
wegian legislation of 1902 had abolished the death penalty. The majority 
of the court reached the same result, but on the ground that a decree of 
the Norwegian Government in exile in 1945 had expressly authorized the 
death penalty for war crimes of the kind involved in this case. Since 
the decree incorporated into Norwegian law the international law con- 
cerning war crimes, the court held that the provisions of the Norwegian 
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Constitution forbidding retroactive laws was not applicable. Kluze’s of- 
fense had been committed prior to the decree (pp. 84 ff.). 

Norwegian authorities have recognized that the interpretation of con- 
stitutional provisions qualifying the power of the government in the conduct 
of foreign relations must vary with the state of world conditions. Thus 
the constitutional clause declaring that ‘‘the kingdom of Norway is a free 
independent, indivisible and inalienable kingdom’’ (Art. 1) was at first 
held to forbid commitments adverse to Norwegian neutrality. Norway, 
however, undertook the obligation to apply economic sanctions in the 
League of Nations Covenant and to apply military sanctions in the United 
Nations Charter and the North Atlantic Treaty. Commitments in respect 
to pacific settlement, collective security, economic co-operation, human 
rights and national self-determination have been regarded by Norwegian 
statesmen as necessities in a shrinking world and as qualifying earlier 
concepts of national independence and domestic jurisdiction. Some doubt 
continues whether Norway could enter into a federation conferring legis- 
lative power on a super-government without constitutional amendment. 
Norwegian legislators have proposed an amendment to permit such action 
(p. 76). 

Most of the questions discussed in this book have been raised in the 
United States and it is interesting to notice that in Norway the course 
of constitutional interpretation has been toward a reduction of consti- 
tutional limitations upon the acceptance and fulfillment of international 
obligations required by the closer interdependence of nations. 

Quincy WRIGHT 


L’Ukraine en Droit International. By Romain Yakemtchouk. Louvain: 
Centre Ukrainien d’Etudes en Belgique, 1954. pp. 58. 


The Ukrainian Soviet Socialist Republic is a unit of the Soviet Union, 
an individual Member of the United Nations, and the target of a long- 
continued independence movement outside of Soviet borders. This bro- 
chure reviews its history and concludes that the Ukrainian Republic ‘‘con- 
stitutes a person of the law of nations; it is a state, and furthermore it is a 
state relatively sovereign.’’ A final chapter interestingly argues that 
‘‘absolute sovereignty’’ is being superseded in practice by ‘‘legitimate 
sovereignty’’ under which all states are ‘‘only relatively sovereign.’’ The 
use of this juridical reasoning in the Ukrainian independence movement 
is not indicated. The author’s thesis is sound enough in theory. His 
analysis to the effect that a Member of the United Nations is ipso facto a 
state is correct, though he was unable to use the records of the Coordina- 
tion Committee in which that precise decision was made. The argument 
based on the Soviet constitutional revision of 1944, which authorized the 
federal republics to have foreign relations, ‘‘to conclude agreements’’ and 
have diplomatic and consular representation, misses the point that the 
conclusion of ‘‘treaties’’ is reserved to the Soviet Union, though the author 
notes the amendment of February 27, 1947, which prohibits denunciation of 
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them by the republics. The treaty-making power of the Ukraine, ostensibly 
full in the United Nations, is bilaterally comparable only with that of the 
Swiss cantons rather than with that of members of the British Common- 
wealth. M. Yakemtchouk has thrown light on the complex problem of the 
persons of international law. 

Denys P. Myers 


Foreign Policy and Party Politics: Pearl Harbor to Korea. By H. Brad- 
ford Westerfield. New Haven: Yale University Press, 1955. pp. x, 
448. Index. $6.00. 


The conduct of foreign policy by a democracy is inherently a matter of 
great difficulty. The feasibility of domestic policy decisions depends pri- 
marily upon domestic opinion. If that opinion is sufficiently favorable to 
the policy, it can usually be carried out by customary methods of adminis- 
tration and law enforcement. The feasibility of a foreign policy de- 
cision, on the other hand, depends less on what the home public wants 
than on what the state of the world permits. The latter includes relative 
power positions, and the probable reactions of foreign governments, both 
friendly and unfriendly, to alternative decisions. Sound judgment on 
these matters depends upon current information and expert knowledge, 
and the opinion of the home public is usually of little value. 

The natural solution of the dilemma is to leave foreign policy-making 
to the foreign office and to keep it out of partisan discussion and legislative 
debate. This principle of ‘‘ending politics at the water’s edge,’’ familiar 
in British practice until the advent of the Labor party in the twentieth 
century, has been known in the United States as ‘‘non-partisan foreign 
policy-making.’’ It was urged by Secretary Hull as superior to ‘‘bi- 
partisan foreign policy-making.’’ To a considerable extent it influenced 
American foreign policy-making, constitutionally the prerogative of the 
President, so long as the broad principles of non-involvement in Europe 
and the Monroe Doctrine for the Americas were generally accepted. There 
were exceptions flowing from the two-thirds vote in the Senate on treaties, 
encouraging the minority party to make political hay by embarrassing the 
Administration, but on the whole the State Department was relatively free 
to conduct foreign policy until continuing major involvement in the Far 
East (1898) and Europe (1917) reduced the prestige of the traditional prin- 
ciples. Subsequently the extension of foreign policy to fields of social 
and economic co-operation previously considered domestic, to large-scale 
appropriations for military preparation and foreign aid programs in which 
Congress has Constitutional prerogatives, and to frequent decisions in- 
volving issues of national survival on which the public cannot but be 
vitally interested, has usually made non-partisanship impracticable except 
in time of war, when rapid decisions are so obviously necessary that the 
opposition is silent. Even when non-partisan foreign policy-making is 
possible in time of peace, as Westerfield points out was in a measure true 
of Far Eastern policy from 1946 to 1949, it may be dangerous because the 
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very absence of Congressional and public support for an ‘‘expert policy’’ 
is likely to bring catastrophic political consequences in both domestic and 
international relations if that policy does not turn out well. 

As alternatives to the practice of non-partisanship, Westerfield makes 
detailed and comprehensive analyses of practices of partisanship, biparti- 
sanship, and extra-partisanship as manifested in the United States from 
1943 to 1950. He makes a reasoned defense, supported he thinks by the 
history of this period, for the latter, by which he means that foreign policy 
should be kept out of elections, that Congressmen should support or criti- 
eize foreign policy decisions as individuals and not as party members, that 
the Executive should make foreign policy decisions as the representative 
of all the people, not as the head of a party, that the Executive and 
Congress should co-operate in the making and implementing of foreign 
policies with consideration for the national interest rather than for parti- 
san advantage, and that, to make this possible, the Executive should main- 
tain continuing ‘‘public relations’’ explaining policy to key figures in 
Congress. 

Partisan foreign policy-making has the advantage that it keeps the 
public informed and manifests the degree of support for foreign policies, 
but it has the serious disadvantage that it makes foreign policy undepend- 
able for allies; inflexible and incapable of rapid adjustment to changing 
conditions; disunited, weak and inefficient; and in fact impossible because 
there is no necessary parallelism between the political grouping of people 
on domestic and foreign policy. The author’s interesting statistical study 
of regional differences in foreign policy votes indicates that the Republican 
Party has been divided in foreign policy between the internationalist 
coasts and the isolationist interior, and the Democratic Party, though 
generally internationalist, has been sharply divided between the big-city 
North’s desire to extend international co-operation to social and economic 
fields and the South’s opposition to such policies. 

Much of the book is concerned with the efforts of Republicans Vanden- 
berg, Dewey, and Dulles to make foreign policy bipartisan during this pe- 
riod of Democratic Administrations. Presidents Roosevelt and Truman, 
and their Secretaries of State, Hull, Stettinius, Byrnes, Marshall, and 
Acheson, yielded to this pressure in considerable measure. The difficulty 
of this practice, if carried out in full, involving consultation of the Gov- 
ernment with major leaders of the opposition before decisions are made, 
is obvious. It puts secrets in the hands of political enemies, and it dis- 
courages real and informing debate on alternatives of policy. Further- 
more it puts an impossible strain on politics except in times of obvious 
emergency. The opposition party as such cannot be expected to commit 
itself to a policy administered by its political enemy. 

The book is divided into unequal parts successively offering a statistical 
analysis of Congressional votes on foreign policy matters, an account of 
party organization in Congress in the foreign policy field, and the history 
of party attitudes and actions on foreign policy decisions during the 
eight years surveyed. The latter, much the longest section, examines the 
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influence of non-partisanship, partisanship, bipartisanship, and extra- 
partisanship during the war; in establishing the United Nations; in the 
successive policies of co-operation and ‘‘getting tough’’ with Russia; in 
European recovery, the Palestine and China policies; and in the elections 
of 1944 and 1948. The author has used the Congressional Record, Congres- 
sional hearings, autobiographies, and personal interviews for the latter 
section. 

The book follows the pattern of recent books on the conduct of American 
foreign policy such as those by Dahl, McCamy, Cheever and Haviland, 
and Elliott in emphasizing the political aspects of the subject in contrast 
to the books on the subject of a generation ago, such as those by Corwin, 
Flemming, Mathews, Dangerfield, and the present writer, which empha- 
sized the legal aspects of the subject. The difference, however, is one 
of approach rather than of substance. The earlier books in seeking to 
formulate the Constitutional réles of President, Senate and House, stressed 
the need of extra-constitutional conventions facilitating co-operation among 
all branches of the Government as well as among the parties in making 
foreign policy and meeting international responsibilities. Westerfield’s 
call for extra-partisan decision-making on foreign policy issues gives the 
same emphasis. The United States can surmount the inherent difficulties 
of democracy, especially of ‘‘check and balance’’ democracy, in conducting 
foreign affairs, only by developing political understandings or conven- 
tions promoting co-operation among organs and parties toward policies 
which not only serve the national interest as currently interpreted, but 
which are both feasible and acceptable under the conditions of a rapidly 
changing world. The book throws light on the nature of these understand- 
ings and deserves careful reading by all interested in foreign affairs. 

Quincy WRIGHT 


The Passing of American Neutrality, 1937-1941. By Donald F. Drum- 
mond. Ann Arbor: University of Michigan Press, 1955. pp. vi, 410. 
Index. $7.50. 


The key words in the title of this book are the dates 1937-1941. It is an 
historical record of the decline and disappearance of neutrality as an 
American policy between the neutrality legislation of 1937 and Pearl 
Harbor. Leading off with a review of evidences of isolationism from 
colonial times, Professor Drummond lays special emphasis upon the dis- 
illusionment with internationalism that followed World War I. He then 
analyzes the rival forces of isolationism and internationalism in the 1920’s 
and 1930’s and concludes (p. 46) that the neutrality legislation of 1937 
“represented the most absolute form of neutrality and the most com- 
plete program of isolation to which this country had ever been com- 
mitted.’’ But a shift toward co-operation with the anti-Axis Powers 
began almost immediately, and the repeal of the arms embargo in 1939 was 
an attempt to strengthen Britain and France. At this point the book 
becomes essentially a history of Executive initiative, through the conduct 
of foreign relations, first to contain the war and after 1940 to defeat the 
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Axis. With the fall of France, traditional neutrality, in even the most 
elastic interpretation of the term, was finished, and non-belligerency took 
its place. In this study, there is no allegation of a plot to involve the 
United States in war. Instead there is sympathetic treatment of the 
problems confronting American leaders, who had strong views on the un- 
acceptability, from the standpoint of United States interests, of the shape 
events were taking. 

Professor Drummond has had access to unpublished papers in the 
Franklin D. Roosevelt Memorial Library and to some extent in the De- 
partment of State. On the destroyer deal, he reports that Roosevelt re- 
fused to transfer destroyers te Norway in January, 1940, partly because 
such sale would be unlawful, without indicating whether Roosevelt dis- 
tinguished between municipal and international law. While the coverage 
of the literature of the war is generally complete, it may be a matter of 
surprise and possibly chagrin to some readers of this JoURNAL that his 
references to the scholarly and semi-scholarly productions of the 1930’s 
do not include the Harvard Research on Neutrality. 

The emphasis throughout the book is upon the making of policy rather 
than upon the conversion of public opinion to that policy, except for the 
forming of propaganda committees. In fact, though the author cites 
plenty of evidence of the quantitative shift in public sentiment from the 
willingness to hold certain neutral rights in abeyance, as represented by 
the Neutrality Act of 1937, to acquiescence in Lend-Lease, convoys, and all 
aid short of war by 1941, we are really left to our own recollections of the 
enormous pressure of wartime events to account for the change. 

The latter half of the book is devoted to the warlike co-operation with 
the fighting nations of Europe and the attempts to maintain American and 
free-world interests in the Pacific. The story here is essentially the same 
as told by Hull. After trying to contain Japan, the United States eventu- 
ally took strong measures even though, having consciously given priority 
to the war in Europe, it was not ready for war in the Far East. This 
policy, in the author’s opinion (p. 381), meant that ‘‘the United States 
entered the conflict with a basic plan and a corresponding, if partial, de- 
ployment of forces which led to ultimate victory.’’ 

In a word, this is not ‘‘revisionist’’ history any more than it is a legal 
study of the steps by which the United States abandoned first the ‘‘new’’ 
and then traditional neutrality. But it avoids hero-worship, calls atten- 
tion to fumbles, and, within the framework of belief that the defeat of the 
Axis was necessary to American security, presents a clear picture of a time 
of great confusion and trouble. . 

It is a genuine pleasure to have the footnotes at the bottom of the pages. 

Morrissey McD1arMip 


The American Tradition in Foreign Policy. By Frank Tannenbaum. 
Norman: University of Oklahoma Press, 1955. pp. 178. Index. $3.50. 


This is a volume written by a scholar to prove a thesis, the thesis being 
that there is a unifying tradition in our foreign policy based upon our 
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belief in the ‘‘co-ordinate state.’’ James Madison is quoted as saying 
that ‘‘The fundamental principle of the Revolution was, that the colonies 
were co-ordinate members with each other and with Great Britain, of an 
empire united by a common executive sovereign,’’ and that the legislative 
power was ‘‘as complete in each American Parliament, as in the British 
Parliament.’’ This conception was carried over into the Constitution, 
and then beyond the Constitution to our foreign relations. From begin- 
ning to end, with one unhappy exception, we have been guided in our 
foreign relations by this principle of equality, of a government of men 
equal among themselves and therefore claiming no more as a state than 
equality with other states, great or small. 

The story is an inspiring one, but the reviewer feels that, scholar though 
he is, Professor Tannenbaum has at times selected his material to prove 
his thesis. Six aspects of the co-ordinate state are considered: American 
Federalism, which states the ideal of the co-ordinate state; the Monroe 
Doctrine, relations with Latin America, the Far East, the League of Na- 
tions, and the second World War. The one real ‘‘deviation’’ from prin- 
ciple was to be found in the annexation of Texas and the war with Mexico. 
But the reviewer thinks that other deviations can be found, and equally 
serious ones, in the relations, for example, of the United States with the 
League of Nations. It is difficult to accept the statement that the League 
of Nations was voted down ‘‘because it sanctioned an unjust peace,’’ 
because it ‘‘seemed to confirm the militarism we had gone to war to 
eradicate’’; and there are many today, as there were thirty years ago, 
who cannot accept Senator Borah’s description of the treaty as a just one. 
The huge reparations bill of 1921 and the insistence of the United States 
upon the payment of Allied debts at whatever cost to their economies did 
not reflect the wisdom now guiding our foreign policy after the experience 
of a second World War. 

But even if the picture Professor Tannenbaum paints is here and there 
colored by his thesis, the volume is on the whole one to cheer and en- 
courage, and the tradition it holds before us is one we can seek to follow 
in the future, even if in the past we have fallen short of it oftener than 
the volume suggests. 

C. G. FENWICK 


The Political Writings of Thomas Jefferson. Representative Selections. 
Edited with an Introduction by Edward Dumbauld. New York: Liberal 
Arts Press, 1955. pp. xlii, 204. Index. Paper, $.90; cloth, $2.25. 


The Secretary of our Society has established for himself a foremost place 
as guardian and interpreter of the spirit of Thomas Jefferson. This is 
fortunate for Jefferson’s memory: the dead are not always so well served. 

This little book is Number 9 in ‘‘The American Heritage Series.’’ It 
offers, in brief compass, an intelligent understanding of Jefferson’s con- 
tribution to American traditions and institutions—in order that Americans 
today may remember what has come down from him, and that men of other 
nations may perceive the enduring values of his thought. The editor’s 
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task of selection and arrangement has been performed with skill. Al- 
though it is a popularization, it is a work of fidelity and substance. From 
state papers, from addresses, and from that flourishing correspondence 
where Jefferson was most revealing, selections have been clipped judiciously. 
The reader may catch the thought without becoming bogged in historical 
detail; the editor’s notes supply what is essential to understanding. The 
Introduction provides a happy approach to the collection. 

Conflicting readings may be drawn from these clear texts. Jefferson 
lived in a period when our new government sought to maintain a neutral 
position in (what modern jargon calls) a bi-polar world. Taken literally, 
Jefferson’s words about the international community would support an iso- 
lationism whose modern advocates seem not truly touched by Jefferson’s 
spirit. He believed, however, in ‘‘one system of ethics for men and for 
nations’’; he sought by the best means then available the attainment by 
all men everywhere of the blessings of free government. He recognized 


that laws and institutions must go hand in hand with the progress of 
the human mind. As that becomes more developed, more enlightened, 
as new discoveries are made, new truths disclosed, and manners and 
opinions change with the change of circumstances, institutions must 
advance also and keep pace with the times. . .” 
To Jefferson, ‘‘the earth belongs to the living.’’ On a fair view, its deni- 
zens have made some progress in putting his principles into practice. 
CHARLES F'AIRMAN 


The American Record in the Far East, 1945-1951. By Kenneth Scott 
Latourette. New York: Macmillan Co., 1952. pp. 208. 


Professor Latourette has an extensive knowledge of the Far East. A 
few pages of reading will soon convince any reader that the book is not 
written by an amateur. It appears that Professor Latourette has not 
produced this book without long studies and strenuous efforts to find the 
fil d’argent knitting together the numerous pieces of American policy in 
this part of the world. One of the most important chapters, ‘‘Did The 
United States Have a Consistent, Comprehensive Policy ?’’, gives the back- 
bone of the whole book and finds the implementation of the American policy 
in the following chapters. This book is not written for first-year students 
in international relations, nor is it a defensive argument of American 
policy in the Far East. It constitutes, in fact, a solid study, with many 
good references, of a policy which has been very poorly understood by 
most of the nations of the world and probably by many citizens of tlfe 
United States also. It explains the position of the United States, through 
the second World War, toward the Far Eastern nations, when Washing- 
ton had commitments all over the world and was forced to re-adapt to 
peacetime aims a pattern of war with no surrender. The merits of the 
book are to make this delicate and confusing situation understandable. 

Rovussin 


1 Letter to Samuel Kercheval, July 12, 1816. Quoted at p. 123 et seq. 
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Académie de Droit International. Recueil des Cours, 1958. Vols 82, 83, 84. Leiden: 
A. W. Sijthoff, 1954. Vol. 82: pp. x, 598; Vol. 83: pp. 600; Vol. 84: pp. 655. 
Indexes. 

Recueil des Cours, 1954. Vol. 85. Leiden: A. W. Sijthoff, 1955. pp. 569. 
Index. 

Ago, Roberto. Comunicazioni e Studi. Vol. 6. Milan: University of Milan, 1954. 
pp. 566. Index. 

Alfonsin, Quintin. Teoria del Derecho Privado Internacional. Montevideo: University 
of Montevideo, 1955. pp. 690. Index. 

Buehrig, Edward H. Woodrow Wilson and the Balance of Power. Bloomington, In- 
diana: Indiana University Press, 1955. pp. 325. Index. $5.00. 

Chowdhuri, R. N. International Mandates and Trusteeship Systems. The Hague: 
Martinus Nijhoff, 1955. pp. 328. Index. Gld. 16.50. 

Cock-Arango, Alfredo. Derecho Internacional Piblico Contemporaneo. Vol. I (2d ed.): 
pp. 364. Index; Vol. II: Tratado de la Guerra. pp. 532. Index. Medellin: Im- 
prenta de la Universidad de Antioquia, 1955. 

Curti, Eugen. Das Antitrustrecht der Vereinigten Staaten von Amerika. Ziirich: 
Schulthess & Co., 1955. pp. 126. 

Eagleton, Clyde, Waldo Chamberlin, and Richard N. Swift (eds.). 1954 Annual Review 
of United Nations Affairs. New York: New York University Press, 1955. pp. 253. 
Index. $4.50. 

Florinsky, Michael T. Integrated Europe. New York: Macmillan Co., 1955. pp. 182, 
Index. $3.50. 

Grosser, Alfred. La Situation de l’Allemagne en 1955. Rapport du Congrés Inter- 
nationale de Bruges, 1955. Brussels: Institut des Relations Internationales, 1955. 
pp. 136. Fr. 50. 

Grotius, Juridica Societas. Anthologia Grotiana (In Latin and Dutch). The Hague: 
Martinus Nijhoff, 1955. pp. 224. $6.75. 

Joy, C. Turner. How Communists Negotiate. New York: Macmillan Co., 1955. pp. 
xiv, 178. $3.50. 

Keeton, G. W., and G. Schwarzenberger. Current Legal Problems 1955. Vol. 8. To- 
ronto: Carswell Co. Ltd.; London: Stevens & Sons, Ltd., 1955. pp. 247. Index. 

Year Book of World Affairs 1955. London: Stevens & Sons, Ltd., 1955. pp. 
392. Index. £2. 

Lalive, Pierre A. The Transfer of Chattels in the Conflict of Laws. Oxford: Claren- 
don Press; New York: Oxford University Press, 1955. pp. xx, 200. Index. $4.80; 
30 s. 

New York University. 1954 Annual Survey of American Law. New York: New York 
University School of Law, 1955. pp. 984. Tables. Index. 

Olivos, Sergio Gutierrez. Mar Territorial y Derecho Moderno. Chile: Editorial 
Juridica de Chile, 1955. pp. 132. Index. 

Pinochet-De La Barra, Oscar. Chilean Sovereignty in Antarctica. Santiago de Chile: 
Editorial Del Pacifico, 1955. pp. 62. Index. 

Planta, Flavio de. Principes de Droit International Privé. Paris: Librairie E. Droz, 
1955. pp. 188. 

Romer, Gustav. Gesetzeswmgehung im deutschen Internationalen Privatrecht. Berlin: 
Walter de Gruyter & Co., 1955. pp. 182. 

Santen, Cornelis Willem van. International Law as applied by the Kingdom of the 
Netherlands 1840-1850 (in Dutch). The Hague: Zuid Hollandse Boek- en Handels- 
drukkerij, 1955. pp. xvl, 869. Indexes. Fl. 37.50. 

Schiller, A. Arthur. The Formation of Federal Indonesia 1945-1949. New York: Insti- 
tute of Pacific Relations, 1955. pp. 472. Index. $5.00. 


* Mention here neither assures nor precludes later review. 
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Schwartz, Bernard. American Constitutional Law. Cambridge: Harvard University 
Press, 1955. pp. 364. Index. $5.00. 

Shea, Donald R. The Calvo Clause. Minneapolis: University of Minnesota Press, 1955. 
pp. xvi, 324. Index. $5.50. 

Sinner, Vincent R. M. von. Das Recht der Partnership in den Vereinigten Staaten von 
Amerika. Basel: Helbing and Lichtenhahn, 1955. pp. 122. 

Smith, Lois Elwyn. Mezico and the Spanish Republicans. Berkeley: University of 
California Press, 1955. pp. 315. $1.75. 

Stuart, Graham H. The International City of Tangier. (2d ed.) Stanford University 
Press, 1955. pp. 270. Index. $6.00. 

U. S. Department of State. Foreign Relations of the United States. Diplomatic Pa- 
pers 1940. (in 5 vols.) Vol. IV: The Far East. Washington: U. 8. Govt. Printing 
Office, 1955. pp. 1022. Index. 

Wilcox, Francis O., and Carl M. Marcy. Proposals for Changes in the United Nations. 
Washington: Brookings Institution, 1955. pp. 538. Index. $5.00. 
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AMERICAN Bak ASSOCIATION JOURNAL, September, 1955 (Vol. 41, No. 9). Treaty- 
Made Law: A Case in Point on Procedural Deficiencies (pp. 817-819), Donald C. Beelar. 
, October, 1955 (Vol. 41, No. 10). Mr. Justice Jackson: His Contribution at 
Nuremberg (pp. 912-915), Gordon Dean; Two Federal Republics: Mexico and the United 
States (pp. 919-923), Eduardo Prieto; ‘‘Old Father Antic the Law’’: The Favorites of 
the Courts of Admiralty (pp. 924-927), Erskine Wood; Comparative Law: A Subject for 
American Lawyers (pp. 928-931), Oliver Schroeder, Jr. 

, November, 1955 (Vol. 41, No. 11). The Spirit of John Marshall: Crusader for 
Ordered Liberty and Justice (pp. 1005-1008), Dwight D. Eisenhower; American-Soviet 
Relations: The Prospect for Peace in the World (pp. 1015-1019), Richard M. Nixon. 

AMERICAN POLITICAL SCIENCE REVIEW, September, 1955 (Vol. 59, No. 3). Sovereignty 
and Democracy in the Japanese Constitution (pp. 663-672), Kazuo Kawai; Toward a 
Theory of International Politics (pp. 733-746), Kenneth W. Thompson. 

ANNALS OF THE HITOTSUBASHI ACADEMY, October, 1955 (Vol. 6, No. 1). Colonialism 
and International Cooperation in Asia (pp. 88-95), Zengo Ohira. 

ARBITRATION JOURNAL, 1955 (Vol. 10, No. 2). Enforcement of American Awards in 
Japan (pp. 88-93), Hajime William Tanaka. 

, 1955 (Vol. 10, No. 3). International Aspects of Arbitration Reform (pp. 140- 
142), Karl Wahle. 

ARCHIV DES OFFENTLICHEN REcuTs, October, 1955 (Vol. 80, No. 3). Walter Jellinek 
zum Geddchtnis (pp. 257-260), Ernst Walz. 

Ars AEQuI (Zwolle), September, 1955 (Vol. 4, No. 10). Zal de U.N.O. de wetten van 
de U.S.A. maken? (Shall the U.N. make the statutes of the U.S.A.? (pp. 232-237), 
Mare van der Stichele. 

BIJBLAD BiJ DE INDUSTRIELE E1GENDOM (The Hague), September 15, 1955 (Vol. 23, 
Nos. 8-9). Unieverdrag en Octrooiwet inzake verplichte licenties (Convention of the 
Union for the Protection of Industrial Property and Patent Act concerning compulsory 
licenses) (with a French summary) (pp. 111-118), H. P. Teunissen. 

, October 15, 1955 (Vol. 23, No. 10). Octrooiverlening voor in buitenlandse dienst- 
betrekking gedane uitvindingen (Patenting of inventions made under foreign contracts 
of master and servant) (pp. 130-132), G. H. C. Bodenhausen. 

THE BULLETIN (Bonn), August 11, 1955 (Vol. 3, No. 32). Basic Principles of German 
Policy (pp. 1-3), Franz Bliicher. 

, October 20, 1955 (Vol. 3, No. 42). Germany and NATO (pp. 1-3). 

, November 3, 1955 (Vol. 3, No. 44). The Federal Defence Council (pp. 1, 3, 6), 
Franz-Josef Strauss. 

, November 17, 1955 (Vol. 3, No. 46). Reunification Remains Objective No. 1 
(p. 1), Heinrich von Brentano. 

CANADIAN Bak REvIEw, October, 1955 (Vol. 33, No. 8). Some Proposed Changes in 
the Copyright Law of the United Kingdom (pp. 877-897), F. E. Skone James. 

CoLuMBIA Law Review, November, 1955 (Vol. 55, No. 7). The European Coal and 
Steel Community: The Beginning of Its Judicial Process (pp. 985-999), Eric Stein. 

La ComuniTA INTERNAZIONALE, July, 1955 (Vol. 10, No. 3). La Fine dell’ Alleanza 
franco-sovietica (pp. 427-448), Rodolfo Mosca; Il Rilancio europeo (pp. 464483), 
Gerardo Zampaglione. 

Dorr p’AUTEUR (Bern), September 30, 1955 (Vol. 68, No. 9). La Convention uni- 
verselle de Genéve et la Convention de Berne (pp. 130-134), Henri Desbois. 

Europa ARcHIv, August 20, 1955 (Vol. 10, No. 16). Voraussetzwngen und Verfahren 
der Wiedervereinigung Deutschlands (pp. 8071-8080), Ulrich Scheuner; Die Ablésung 
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des Besatzungsstatuts in der Bundesrepublik Deutschland (pp. 8081-8097), Hedwig 
Maier and Achim Tobler. 

, September 5, 1955 (Vol. 10, No. 17). Schweden und die Gemeinschaft des 
Westens (pp. 8127-8133), Elis Hastad. 

——, September 20, 1955 (Vol. 10, No. 18). Die Entwicklung der europédischen Zu- 
sammenarbeit im Verkehr (pp. 8199-8218). 

, October 5, 1955 (Vol. 10, No. 19). Das Europdische Wahrungsabkommen von 
1955 (pp. 8237-8246), Wolfdieter Wabnitz. 

, October 20, 1955 (Vol. 10, No. 20). Die gegenwdrtige internationale Lage und 
die chinesische Aussenpolitik (pp. 8289-8294), Tschu En-lai; Asien und Afrika in der 
Weltpolitik (pp. 8295-8304), Curt Gasteyger; Die Stellung Japans in der Weltwirtschaft 
(pp. 8305-8312), Lutz Kéllner and Hannedore Kahmann. 

, November 5, 1955 (Vol. 10, No. 21). Die Revision des Allgemeinen Zoll- und 
Handelsabkommens (GATT) (pp. 8337-8344), Gerhard Schiffler; Die Verfahrensordnung 
der Europdischen Kommission fiir Menschenrechte (pp. 8349-8355), Heribert Golsong. 

FoREIGN AFFAIRS, October, 1955 (Vol. 34, No.1). After Geneva: A Greater Task for 
NATO (pp. 14-23), Lester B. Pearson; ‘‘ Which Chinese?’’ Diplomatic Relations and 
Official Representation (pp. 24-39), Stanley K. Hornbeck; Japan’s New Réle in East 
Asia (pp. 40-49), Toshikazu Kase; The Challenge of Planning Arms Controls (pp. 50- 
66), David F. Cavers; Of Summits (pp. 141-147), Lindsay Rogers. 

FOREIGN SERVICE JOURNAL, September, 1955 (Vol. 32, No. 9). The Future of Our 
Professional Diplomacy: Two Views (pp. 22-23, 45-56), George F. Kennan and Henry 
M. Wriston; The Passing of Tugbe VI (pp. 26-27, 44, 56), Doyle V. Martin. 

, October, 1955 (Vol. 32, No. 10). Diplomatic Caretaker (pp. 20-23, 40, 42, 44, 
46), Carl Charlick; First Minister to the United States (pp. 26-27, 48), William Gerber; 
International Law and Colonies (pp. 30, 46), Barbara B. Burn. 

-- November, 1955 (Vol. 32, No. 11). The Origins of the Consul (pp. 30-31, 54, 
56), Walter J. Marx. 

Dig FRIEDENS-WARTE, 1955 (Vol. 53, No. 1). Vd6lkerrechtswidrige staatliche Eigen- 
tumseingriffe und deren Folgen (pp. 1-27), Ignaz Seidl-Hohenveldern; Neutralitat (pp. 
28-36), Walter Schitzel; La Conférence de Revision de la Charte des Nations Unies. 
Article 109 de la Charte (pp. 37-46), Charles De Visscher; La Convention Européenne 
des Droits de l’homme et le Statut du Conseil de l’Europe (pp. 47-69), Constantin Th. 
Eustathiades; VII Kongress der Hérer der Haager Vélkerrechtsakademie (pp. 70-72), 
Rudolf Heiz. 

GEOGRAPHICAL REVIEW, October, 1955 (Vol. 45, No. 4). Global Strategic Views (pp. 
492-508), Stephen B. Jones. 

GEWERBLICHER RECHTSSCHUTZ UND URHEBERRECHT, May, 1955 (Vol. 57, No. 5). 
Rechtsformen der Europdischen Ordnung (pp. 213-223), Hans-Jiirgen Schlochauer. 

HANDELINGEN VAN DE VERENIGING VOOR WIJSBEGEERTE DES RECHTS, December, 1954 
(Vol. 39, No. 1). De gerechtigheid in de internationale verhoudingen en de weerstand, 
die 2ij daar ondervindt: (pp. 3-28), C. M. O. van Nispen tot Sevenaer; (pp. 29-51), 
A. J. P. Tammes. 

HUNGARIAN REVIEW, July, 1955 (No. 7). For a Universal U.N. (pp. 1-3). 

INTERNATIONAL AND COMPARATIVE LAW QUARTERLY, July, 1955 (Vol. 4, No. 3). Les 
Derniers Développements du Droit des Clauses Monétaires en France (pp. 315-328), 
Michel Vasseur; The ‘‘ Legislative Jurisdictional Principle’’ in a Policy-Centred Conflict 
of Laws (pp. 329-355), E. W. Briggs; Soviet Views on Private International Law (pp. 
384-389), Alfred Drucker; Recognition of Foreign Divorces: The Effect of Travers v. 
Holley (pp. 389-393), Gilbert D. Kennedy; The Territorial Sea and Natural Resources 
(pp. 415-425), Shigeru Oda; Guarantees in International Economic Law (pp. 426-444), 
E. J. M. Wells; The Draft Code of Offences against the Peace and Security of Mankind 
(pp. 445-468), D. H. N. Johnson; Sovereign Immunity: Substantiation of Claim (pp. 
469-475), P. B. Carter; The Question of a Time Limit for the Ratification of Amend- 
ments to the Charter of the United Nations (pp. 475-483), Egon Schwelb; Seventh 
A.A.A. Congress (pp. 483-485), C. d’Olivier Farran. 
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, October, 1955 (Vol. 4, No. 4). The English and French Carriage of Goods 
by Sea Enactments (pp. 508-532), R. Wolfson; Legal Aspects of the National Coal 
Board as a State Trader in the Import and Export of Coal (pp. 595-612), P. D. V. 
Marsh; Enemy Status (pp. 613-628), G. H. L. Fridman; The Member-Republics of the 
U.S.S.R. as Subjects of the Law of Nations (pp. 629-636), Edward Dolan. 

INTERNATIONAL ASSOCIATION OF DEMOCRATIC LAWYERS’ REVIEW, June, 1955 (No. 2). 
The Banning of All Atomic, Hydrogen and Other Weapons of Mass Destruction (pp. 
7-12), Kaoru Yasui; Prohibition of Weapons of Mass Destruction and Collective Se- 
curity (pp. 13-26), Tadeusz Cyprian; The Integration of Western Germany into N.A.T.O. 
and the Western European Union is Contrary to International Law (pp. 31-40), Associa- 
tion of Democratic Lawyers of Germany; The Informer: His Role in the Breakdown of 
the Democratic Process (pp. 45-53), Solomon Golat; ‘‘Justicialism’’ and the State of 
Internal War in the Argentine (pp. 54-70), Marcos Armando Hardy; The Proceedings 
to Outlaw the German Communist Party—A Political Step in the Preparation of War 
(pp. 78-83), a Lawyer of the German Federal Republic. 

INTERNATIONAL LABOUR REVIEW, January-June, 1955 (Vol. 71, No. 6). The Influence 
of International Labour Conventions on Greek Legislation (pp. 593-615), Nicholas 
Valticos. 

, July, 1955 (Vol. 72, No. 1). Atomic Energy and Social Policy (pp. 1-20). 

, August-September, 1955 (Vol. 72, Nos. 2-3). Refugee Seamen (pp. 138-150), 
G. J. van Heuven Goedhart. 

, October, 1955 (Vol. 72, No. 4). The Thirty-Eighth Session of the International 
Labour Conference, Geneva, June, 1955 (pp. 221-240). 

, November, 1955 (Vol. 72, No. 5). Merchant Seamen’s Welfare Services: A Plea 
for International Action (pp. 345-366), Elmo Paul Hohman. 

INTERNATIONAL ORGANIZATION, August, 1955 (Vol. 9, No. 3). Britain and the Unifi- 
cation of Europe (pp. 323-337), Allan Hovey, Jr.; Economists in International Organi- 
zations (pp. 338-352), Charles P. Kindleberger; Political Cooperation in the North At- 
lantic Community (pp. 353-365), Norman J. Padelford; Majority Rule vs. Great Power 
Agreement in the United Nations (pp. 366-375), Aleksander W. Rudzinski. 

INTERNATIONAL RELATIONS, October, 1954 (Vol. 1, No. 2). The Competence of the 
International Court of Justice (pp. 39-49), J. H. W. Verzijl; The European Common- 
wealth (pp. 50-57), W. Horsfall Carter; The Quarrel of the Canals (pp. 58-62), Lord 
Birdwood; Comparative Education in International Relations (pp. 63-69), Godfrey N. 
Brown, 

——, October, 1955 (Vol. 1, No. 4). War and International Understanding (pp. 121- 
122); Geneva, Disarmament and Security—A British View (pp. 123-127, 136), Sir John 
Slessor; Western European Influence on the Foundation of International Law (pp. 137- 
146), J. H. W. Verzijl. 

INTERNATIONALE SPECTATOR (The Hague), June 8, 1955 (Vol. 9, No. 11). Rassen- 
wetgeving in Zuid-Afrika (pp. 379-400), C. Bakker-Van Bosse. 

, July 8, 1955 (Vol. 9, No. 13). De Herziene Rijnvaartakte van Mannheim, 17 
October 1868 (pp. 435-450), H. Gaarlandt; Verslag van twee Conferenties van Instituten 
voor Internationale Zaken (pp. 451-472), B. H. M. Viekke. 

, September 8 and October 8, 1955 (Vol. 9, Nos. 17 and 19). De Caraibische Com- 
missie en haar grondgebied (The Caribbean Commission and its territory) (pp. 551-576, 
633-654), H. Riemens. 

INTER-PARLIAMENTARY BULLETIN, 1955 (Vol. 35, No. 3). The Foreign Policy of Fin- 
land (pp. 99-101), Johannes Virolainen; The Thirtieth Northern Inter-Parliamentary 
Convention (pp. 102-103), Alsing Andersen; Three Inter-Parliamentary Meetings in 
Scandinavia (pp. 103-109), Adrien Robinet De Clery. 

JOURNAL OF THE PATENT Orrice Society (Federalsburg), June, 1955 (Vol. 37, No. 6). 
Patent Infringement on British and American Ships (pp. 389-399), H. Geoffrey Lynfield. 

JURIDICAL REviEw, August, 1955 (Vol. 67, No. 2). The Significance of Military Ne- 
cessity in the Law of War (pp. 201-212), N. C. H. Dunbar. 
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JURISTENZEITUNG (Tiibingen), September 20, 1955 (Vol. 10, No. 18). Kann die Kraft 
der Persénlichkeit die Planmdszigkeit der Rechtsfindung ersetzen? Hugo Grotius als 
Gestalter des Rechts (pp. 561-564), R. Miiller-Erzbach; Die internationale Anerkennung 
von Ehescheidungen (pp. 565-571), H. Schwenn. 

DER MARKENARTIKEL (Miinchen), April, 1955 (No. 4). Der Schutz geographischer 
Herkunftsbezeichnungen als internationale Aufgabe (The Protection of Geographical In- 
dications of Origin as an International Task) (pp. 191-197), R. Moser von Filseck. 

, May, 1955 (No. 5). Schutz des Handelsnamens nach Art. 8 der Pariser Ver- 
bandsiibereinkunft (pp. 257-261), Nastelski. 

MICHIGAN LAW REVIEW, June, 1955 (Vol. 53, No. 8). The Antitrust Laws in Foreign 
Commerce (pp. 1059-1072), Robert A. Nitschke. 

NEDERLANDS JURISTENBLAD, August 20, 1955 (Vol. 29, No. 28). De aanvaarding van 
de rechtsmacht van het Internationale Gerechtshof (The acceptance of the jurisdiction of 
the International Court of Justice) (p. 631), J. W. van der Zanden. 

NEDERLANDS TIJDSCHRIFT VOOR INTERNATIONAAL RECHT, July, 1955 (Vol. 2, No. 3). 

Het Souvereiniteitsbegrip in het Luchtrecht (The concept of sovereignty in air law) 
(with an English conclusion) (pp. 225-242), D. Goedhuis; Les principes du Droit pénal 
international et les Conventions internationales (pp. 243-252), A. D. Belinfante; Some 
Recent Developments of International Law in respect of the Conflicts of Jurisdiction 
Resulting from the Presence of Foreign Armed Forces in the Territory of a State (pp. 
253-278), H. F. van Panhuys; On Aggression, on International Criminal Law, on Inter- 
national Criminal Jurisdiction (pp. 279-289), B. V. A. Réling. 
, October, 1955 (Vol. 2, No. 4). La septiéme Session de la Commission du Droit 
International (pp. 345-355), J. P. A. Francois; The Punishment of War Criminals: The 
Nuremberg Trial (pp. 356-374), Leo Gross; Some Theoretical and Practical Considera- 
tions of the Israel Nationality Law (pp. 375-383), Ch. Boasson; The Case Law of the 
European Coal and Steel Community Court of Justice (pp. 384-408), W. Riphagen. 

New Times, June 4, 1955 (No. 23). A Legitimate Desire (pp. 4-5), Observer; Im- 
perialist Intrigue in the Middle East (pp. 6-8), Y. Bochkaryov; Phao Sriyanond’s Four- 
teen Commandments (pp. 14-15), I. Sotnikov. 

, June 11, 1955 (No. 24). In the Interest of Peace and Friendship among Na- 
tions (pp. 3-6), Observer. 

, June 18, 1955 (No. 25). The World Peace Assembly (pp. 1-2); The U.N. 
Charter and the Fundamental Principles of International Relations (pp. 3-6), Y. Koro- 
vin; Towards Normal Soviet-West German Relations (pp. 7-9), L. Sedin; Four-Power 
Talks (pp. 16-18), A. Kurov. 

, July 1, 1955 (No. 27). A Shining Example (pp. 1-2); War Propaganda as Big 
Business (pp. 3-6), A. Trainin; The World Peace Assembly (pp. 17-20), L. Bezymensky ; 
Adlai Stevenson on U. S. Foreign Policy (pp. 29-31), Y. Lebedev. 

, August 11, 1955 (No. 33). A Policy the Peoples Welcome (pp. 1-3) ; Improved 
Sino-U. 8. Relations—A Peace Factor in Asia (pp. 3-6), Observer; Peaceful Coexistence 
and International Law (pp. 6-9), O. Bogdanov. 

, August 18, 1955 (No. 34). The German Question after Geneva (pp. 1-2). 

, September 1, 1955 (No. 36). Towards Closer Contacts (pp. 1-3); The Outlook 
for International Economic Cooperation (pp. 9-12), V. Mordvinov; The Geneva Atomic 
Scientists Conference (pp. 13-15), V. I. Veksler. . 
, September 22, 1955 (No. 39). Historic Treaty (pp. 1-2); Britain and European 
Security (pp. 5-9), V. Trukhanovsky. 

, September 29, 1955 (No. 40). In the Interest of Peace and Security (pp. 1-3). 

——, October 20, 1955 (No. 43). There Must be No Return to the Cold War (pp. 
1-2) ; New Situation, Old Methods (pp. 3-8), Observer; Against Iran’s Interests (pp. 
9-11), T. Korotkova; The Belgrade Slavonic Conference (pp. 25-27), V. V. Vinogradov. 

News, August 1, 1955 (No. 15). A Historic Conference (pp. 1-2); At Geneva (pp. 
3-7), Vadim Nekrasov; Mutual Confidence—The Basis for Peace (pp. 12-13), Evgeny 
Kosminsky ; Inter-Parliamentary Co-operation (pp. 14-16), Justas Paleckis. 
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——, November 1, 1955 (No. 21). The Soviet Union and Peaceful Coexistence (pp. 
3-4), Dmitry Monin; Germany: Reunion Through Realism (pp. 16-17), Mikhail Gus. 

OSTERREICHISCHE ZEITSCHRIFT FUR OFFENTLICHES RECHT, March, 1955 (Vol. 6, Nos. 
4-5). Die Moskauer Erklirung iiber Osterreich (pp. 461-489), Hans Klinghoffer; 
Kriegsverbrechen im Peloponnesischen Krieg (pp. 490-500), Eduard Reut-Nicolussi; 
Einfluss des Schachspieles auf die Rechtsterminologie (pp. 501-516), Leonidas Pitamic; 
Uber die Schlagkraft des ‘‘Naturrechtlichen Gedankengutes’’ im Bonner Grundgesetz 
(pp. 517-528), Felix Ermacora; Das Abkommen des Internationalen Wdahrungsfonds und 
die Unerzwingbarkeit bestimmter Vertrége (pp. 529-552), Hans Aufricht; Der Vertrag 
zu Lasten Dritter im Volkerrecht (pp. 600-610), Willibald P. Pahr; Die Ausbirgerung 
nach dem Recht der Féderativen Volksrepublik Jugoslawien im Lichte der allgemeinen 
Theorie der Staatsangehorigkeit (pp. 611-629), Borislav T. Blagojevié. 

PrAvny Oszor, May, 1955 (Vol. 38, No. 5). Vetahy Medzi SSSR a 1’udovodemo- 
kratickimi stétmi-Novy Typ Medzindrodnijch V ziahov (pp. 270-283), D. M. Krno. 

PROPRIETE INDUSTRIELLE (Bern), February, 1955 (Vol. 71, No. 2). Etude prélimi- 
naire en vue d’une définition internationale de la marque (pp. 24-38), Friedrich-Karl 
Beier and Arnold Reimer. 

, April, 1955 (Vol. 71, No. 4). Refonte du texte de la Convention d’Union de 
Paris pour la protection de la propriété industrielle (pp. 70-79), Georg Benkard. 

, September 30, 1955 (Vol. 71, No. 9). L’idée ewropéenne en matiére de droit sur 
les brevets d’invention (pp. 174-196), Eduard Reimer. 

RECHTSKUNDIG TIJDSCHRIFT VOOR BELGIE, 1955 (Vol. 45, Nos. 2-3). De eenmaking 
van de Belgische en Nederlandse Oktrooiwetgeving (The unification of Belgian and 
Dutch patent legislation) (pp. 83-159), G. H. Trogh. 

RECHTSKUNDIG WEEKBLAD (Antwerp), February 6, 1955 (Vol. 18, No. 21). Doel en 
methode van de juridische samenwerking in Benelux-verband (Aim and method of juridi- 
eal co-operation in Benelux) (Cols. 961-968), G. van Hecke. 

, September 18, 1955 (Vol. 19, No. 1). De nationale rechter in het Internationale 
Gerechtshof (The national judge in the International Court of Justice) (Cols. 11-14), 
J. W. van der Zanden. 

REVISTA DE LA FACULTAD DE DERECHO DE MEXICO, January-June, 1955 (Vol. 5, Nos. 
17-18). Soberanta y Ambitos estatal e Internacional (pp. 37-50), Aurora Arnaiz; In- 
dependencia y Neutralizacién de Austria (pp. 179-188), Vera Maria Plasilowa. 

REVISTA FACULTAD DE DERECHO (Universidad Nacional de Tucuman), 1955 (No. 12). 
Origen, Estructura y Caracteres de la Ciudad del Vaticano (pp. 97-118), Nazareno Ron- 
cella; Plataforma Continental (pp. 119-131), Roque Ratl de Maj6; Nota sobre la Rela- 
cién Juridica Extranacional (pp. 155-167), Quintin Alfonsin; Sistema y Principios en 
el Derecho Internacional Privado (pp. 215-234), Werner Goldschmidt; Aspectos Juridi- 
cos de la Compra-Venta Internacional (pp. 245-315), Clive M. Schmitthoff. 

REVUE DE Droir INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES (A. 
SorriLE), July-September, 1955 (Vol. 33, No. 3). Les Résolutions de 1’ Assemblée 
Générale des Nations Unies et la portée du droit conventionnel (pp. 211-242), G. Pio- 
trowski; Le Code des Crimes contre la Paix et la Sécurité de l’Humanité (pp. 243-252), 
V. Vespasien Pella; La Nationalité aux Etats-Unis (pp. 253-260), A. S. 

REVUE DE DroiT INTERNATIONAL POUR LE MOYEN-ORIENT, August, 1955 (Vol. 4, No. 
1). La Question de Chypre devant l’Organisation des Nations Unies (pp. 335-349), 
T. K. Erim; Quelques Réflexions sur la revision de la Charte des Nations Unies (pp. 350- 
358), Salah El Dine Tarazi; La Question de la Définition de l’ Agression (au stade actuel 
de son évolution) (pp. 359-368), Chafic Malek; A Historic Defence Pact—the Iraqi- 
Turkish Treaty Signed in Baghdad (pp. 375-380) ; Iraq and Great Britain Agree to End 
the 1930 Treaty (pp. 381-384). 

REVUE CRITIQUE DE Droit INTERNATIONAL Privé, April-June, 1955 (Vol. 44, No. 2), 
De l’ Application du Droit étranger par le Juge interne (pp. 233-249), Hans Délle; Con- 
ventions internationales du Travail et Droit interne (pp. 251-288), Nicolas Valticos. 

REvuE GENERALE DE DroiT INTERNATIONAL Pusuic, April-June, 1955 (Vol. 59, No. 2). 
Remarques et Suggestions sur la protection des Populations civiles contre les Bombarde- 
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ments aériens (pp. 177-192), Marcel Sibert; L’Organisation Européenne pour la Re- 
cherche Nucléaire (pp. 193-217), Georges Perrin; La Population Civile devant la menace 
de Destruction massive (pp. 218-245), N. Sloutzky; De l’Intérét des Etudes relatives a 
une Revision de la Charte des Nations Unies qui probablement n’aura pas lieu (pp. 246- 
269), Emile Giraud. 

REVUE INTERNATIONALE DU DroiT D’AUTEUR (Paris), April, 1955 (Vol. 7, No. 2). 
La Convention universelle sur le droit d’auteur, adoptée a Genéve le 6 Septembre 1952 
(with an English translation) (pp. 3-21), Francois Hepp. 

SOVETSKOE GOSUDARSTVO I Pravo, 1955 (No. 3). K obsuzhdeniyu voprosov teorii 
mezhdunarodnogo prava (Additions to the discussion of the questions of the theory of 
international law) (pp. 103-113), G. P. Kalyuzhnaya and others. 

——, 1955 (No. 4). Burzhuazgnaya mezhdunarodno-pravovaya doktrina o probleme 
mezhdunarodnogo sotrudnichestva (Bourgeois international law doctrine on the problem 
of international collaboration) (pp. 97-108), O. V. Bogdanov; Zakonodatelnoe zakre- 
plenie rasovoi diskriminatsii v S.Sh.A. i stranakh Britanskoi imperii (Consolidation in 
law of race discrimination in the U.S.A. and in countries of the British Empire) (pp. 
109-118), S. L. Zivs; Book review of Charles De Visscher, Théories et Réalités en Droit 
International Public (pp. 151-152), 8. B. Krylov. 

——, 1955 (No. 5). Nesovmestimost ispolzovaniya atomnogo oruzhiya s normami 
mezhdunarodnogo prava (The incompatibility of use of atomic weapons with the norms 
of international law) (pp. 38-44), V. N. Durdenevsky and A. N. Shevchenko; K itogam 
obsuzhdeniya nekotorykh voprosov sovremennoi teorii mezhdunarodnogo prava_ (In sum- 
mary of the discussion of some questions of the contemporary theory of international 
law) (pp. 45-50). 

——, 1955 (No. 6). Ustav OON—voploshchenie obshchepriznannykh printsipov 
mezhdunarodnogo prava (The U.N. Charter—The incarnation of generally accepted 
principles of international law) (pp. 3-7), F. I. Kozhevnikov and A. P. Movehan; Protiv 
proektov peresmotra Ustava OON (Against the proposals to review the U.N. Charter 
(pp. 92-98), S. Borisov. 

SuDETEN BULLETIN (Munich), September, 1955 (Vol. 3, No. 9). Geneva and Ger- 
many’s Future (pp. 1, 12), Philip Dunant; Free Austria’s Role in Europe (p. 2), Peter 
Serger; Were the Sudeten Germans Disloyal? (pp. 3-9); Germany Cannot Exist Half 
Slave and Half Free (pp. 9-10), O. Eggert. 

——, October, 1955 (Vol. 3, No. 10). Europe Faces a New Task (pp. 1, 12), Robert 
Schuman; Clara Pacta, Boni Amici (p. 2), General Lev Prehala. 

, November, 1955 (Vol. 3, No. 11). Czechoslovakia’s Road to Munich (pp. 1, 12), 
Rudolf Storch; Legal Examination of Russo-German Relations (pp. 2-3), Herbert 
Kraus; Thirty Years after Locarno (pp. 5-6), F. O. Miksche. 

TRADE-MARK REPORTER (New York), May, 1954 (Vol. 44, No.5). Proposal that Non- 
Member Countries of the Western Hemisphere Adhere to the International Union for the 
Protection of Industrial Property Signed at Paris, March 20, 1883, as Revised at London, 
June 2, 1934 (pp. 465-474), Cyril Drew Pearson. 

, May, 1955 (Vol. 45, No. 5). Belgian Courts (a.o. Cour de Cassation, Dec. 20, 
1954) deny industrial design protection under international convention for the protec- 
tion of industrial property (pp. 503-511), Stephen P. Ladas. 

TRANSPORT AND COMMUNICATIONS REVIEW, 1955 (Vol. 8, No. 1). The Role of the 
State in Air transport (pp. 1-11), Oliver J. Lissitzyn. . 

Ucrania Lipre, April-June, 1955 (Vol. 5, No. 8). Cambios en la Constitucién de la 
URSS (pp. 113-115), V. Holub; Las Ratces del Imperialismo Ruso (pp. 116-121), Viadas 
Stanka; La Primera Ocupacién de la Ucrania Occidental (pp. 166-183), Kersten Com- 
mittee. 

UKRAINIAN ReEviEw, September, 1955 (Vol. 2, No.3). The Pilgrimages to Peking and 
Belgrade (pp. 3-5), Jaroslav Stetzko; Ukraine and the United Nations (pp. 24-28); 
Quo Vadis Britannia? (pp. 31-36), Llarion Holubovych; Significance of Bandung (pp. 
37-42), V. Derzhavyn; Russia’s Mounting Fever (pp. 71-73), Dmytro Donzow; Chang- 
ing Scenes in the Kremlin and False Hopes in the West (pp. 73-74), J. 8. 
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UniTED Nations REviIEw, October, 1955 (Vol. 2, No. 4). Expanding Role of ICAO 
as Civil Aviation Grows (pp. 42-43, 55), Edward Warner; The Story of the ‘‘ Geneva 
Gold’’ (pp. 50-51), Max Beer. 

Voxs BuLLETIN, March-April, 1955 (No. 91). On the Peaceful Co-existence of Two 
Systems (pp. 5-11), V. Kortunov. 

WoORDENDE WERELD (The Hague), June, 1955 (Vol. 7, No. 6). De nationale rechter 
in het Internationale Gerechtshof (The National Judge in the International Court of 
Justice) (pp. 1-2), J. W. van der Zanden. 

Worip Arrairs, Fall, 1955 (Vol. 118, No. 3). Advice to the Bitwoded (pp. 67-70), 
Edgar Turlington; Treaty between the United States and Panama (pp. 70-72), Charles 
G. Fenwick; Dilemma in Iraq (pp. 72-75), Charles Russell; The United Nations: Bul- 
wark of International Stability (pp. 76-78), James J. Wadsworth; The Constitution of 
the People’s Republic of China (pp. 78-80), H. Arthur Steiner. 

YALE Law JouRNAL, July, 1955 (Vol. 64, No. 8). The Expatriation Act of 1954 
(pp. 1164-1200). 

ZEITSCHRIFT FUR AUSLANDISCHES UND INTERNATIONALES PRIVATRECHT, August, 1955 
(Vol. 20, No. 3). Zur Auflockerung des Deliktsstatuts (pp. 401-499), Heinz Binder; 
Kritische Notiz zu den Quellen der Rechte Siid- und Mittelamerikas (pp. 500-503), Kurt 
H. Nadelmann; Dénische Gesetzgebung auf dem Gebiete des Privatrechts bis 1954 (pp. 
504-507), Franz Mareus; Die Dénische Rechtsprechung auf dem Gebiete des interna- 
tionalen Privatrechts 1945-1954 (pp. 507-518), Franz Marcus. 

, November, 1955 (Vol. 20, No. 4). Ernst Rabel gestorben (pp. 601-602), Hans 
Délle; Auslegung und Ergdnzung international vereinheitlichter Normen durch staatliche 
Gerichte (pp. 603-642), Wilhelm F. Bayer. 

ZEITSCHRIFT FUR LUFTRECHT, July, 1955 (Vol. 4, No.3). Die Bundesrepublik Deutsch- 
land ist wieder souverdin (pp. 175-178), Der Herausgeber; Verschulden als Haftungs- 
grundlage (pp. 179-203), George W. Orr; Zur Rechtsetzungstechnischen Seite der Re- 
vision des Warschauer Abkommens (pp. 204-207), Werner Guldimann; Die Zusam- 
menarbeit der Luftverkehrsgesellschaften und der Eisenbahnen im Personenverkehr (pp. 
208-214), A. Schweickhardt. 

, October, 1955 (Vol. 4, No. 4). Die Grade des Verschuldens des Luftfrachtfiih- 
rers in threr Auswirkung auf seine Haftung aus Befdrderungsvertrigen und in threr 
Beziehung zur Haftpflichtversicherung nach nationalem und internationalem Recht: (pp. 
247-254), Hans Mdller; (pp. 255-269), Hans Jiirgen Abraham and Hans Médller; Zur 
Auslegung von Artikel 25 des Warschauer Abkommens (pp. 270-278), Werner Guldi- 
mann. 
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Name 
Mr. Gilberto Amado 
Mr. Douglas L. Edmonds 
Sir Gerald Fitzmaurice 


Mr. J. P. A. Francois 

Mr. F. V. Garcia-Amador 
Mr. Shuhsi Hsu 

Faris Bey el-Khouri 

Mr. S. B. Krylov 


Mr. L. Padilla Nervo 
Mr. Radhabinod Pal 
Mr. Carlos Salamanca 
Mr. A. E. F. Sandstrém 
Mr. Georges Scelle 

Mr. Jean Spiropoulos 
Mr. Jaroslav Zourek 
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is related in the present report. 


UNITED NATIONS 
REPORT OF THE INTERNATIONAL LAW COMMISSION 


COVERING THE WORK OF ITS SEVENTH SESSION, MAY 2-JULY 8, 1955 * 
CHAPTER I 


INTRODUCTION 


1. The International Law Commission, established in pursuance of Gen- 
eral Assembly resolution 174 (II) of 21 November 1947, and in accordance 
with the Statute of the Commission annexed thereto, held its seventh ses- 
sion at the European Office of the United Nations, Geneva, Switzerland, 
from 2 May to 8 July 1955. The work of the Commission during the session 
Chapters II and III, which constitute a 
progress report on the Commission’s work, are submitted to the General 
Assembly for information, while Chapter IV contains certain proposals 
which call for decision by the General Assembly. 


I. MEMBERSHIP AND ATTENDANCE 


2. The Commission consists of the following members: 


Nationality 

Brazil 

United States of America 

United Kingdom of Great Britain 
and Northern Ireland 

Netherlands 

Cuba 

China 

Syria 

Union of Soviet Socialist 
Republics 

Mexico 

India 

Bolivia 

Sweden 

France 

Greece 

Czechoslovakia 


3. Sir Gerald Fitzmaurice and Mr. L. Padilla Nervo were elected men- 
bers by the Commission, in accordance with Article 11 of its Statute, the 
former on 9 May 1955, and the latter on 16 May 1955, to fill the vacancies 


* U. N. General Assembly, 10th Sess., Official Records, Supp. No. 9 (A/2934). 
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eaused by the resignation of Mr. H. Lauterpacht and Mr. R. Cérdova, 
respectively, who had been appointed judges at the International Court 
of Justice. 

4. All the members were present at the seventh session except Mr. Rad- 
habinod Pal who, for professional reasons, was prevented from attending, 
and Mr. L. Padilla Nervo who, for reasons of health and official duties, was 
also unable to attend. 


II, OFFICERS 


5. At its meeting on 2 May 1955, the Commission decided to postpone 
the election of its officers until 9 May 1955, owing to the absence of some 
of its members, and to meet until that date under the chairmanship of Mr. 
A. E. F. Sandstrém, retiring Chairman. 

6. At its meeting on 9 May 1955, the Commission elected the following 
officers : 

Chairman: Mr. J. Spiropoulos ; 

First Vice-Chairman: Mr. S. B. Krylov; 

Second Vice-Chairman: Mr. F. V. Garcia-Amador ; 

Rapporteur: Mr. J. P. A. Frangois. 

7. Mr. Yuen-li Liang, Director of the Codification Division of the Office 
of Legal Affairs, represented the Secretary-General and acted as Secretary 
of the Commission. 


Ill. AGENDA 


8. The Commission adopted an agenda for the seventh session consisting 
of the following items: 

(1) Filling of casual vacancies in the Commission ; 

(2) Régime of the high seas; 

(3) Régime of the territorial sea; 

(4) Law of treaties ; 

(5) Diplomatic intercourse and immunities ; 

(6) Planning of future work of the Commission ; 

(7) Question of stating dissenting opinions; 

(8) Date and place of the eighth session ; 

(9) Other business. 

9. In the course of the session, the Commission held forty-nine meetings. 
It considered all the items on the above agenda with the exception of the 
law of treaties (item 4) and diplomatic intercourse and immunities (item 
5), the study of both these subjects being postponed until its next session. 

10. The work on the questions dealt with by the Commission is sum- 
marized in Chapters II to IV of the present report. 


Cuapter II 
REGIME OF THE HIGH SEAS 
I. INTRODUCTION 


11. At its first session, held in 1949, the International Law Commission 
elected Mr. J. P. A. Francois as special rapporteur to study the question of 
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the régime of the high seas. At its second session, held in 1950, the special 
rapporteur submitted a report on the subject (A/CN.4/17). The Com- 
mission also had before it replies from certain governments (A/CN.4/19, 
part I, C) to a questionnaire which it had sent to the governments of all 
Member States. It considered the topic, using as a basis of discussion the 
report of the special rapporteur, which outlined the various subjects which 
might, in his opinion, be studied with a view to the codification or the 
progressive development of international maritime law. 

12. The Commission then took the view? that it could not undertake a 
codification of maritime law in all its aspects and that it would be necessary 
to select the subjects the study of which could be begun as a first phase of 
its work on the topic. The Commission thought that it could for the time 
being leave aside all those subjects which were being studied by other 
United Nations organs or by the specialized agencies, as well as those which, 
because of their technical nature, were not suitable for study by it. Lastly, 
it set aside a number of subjects the limited importance of which did not 
appear to justify their consideration in the present phase of its work. 
The subjects selected for study by the Commission were: nationality of 
ships, collision, safety of life at sea, right of approach, slave trade, sub- 
marine telegraph cables, resources of the sea, right of pursuit, contiguous 
zones, sedentary fisheries and the continental shelf. 

13. The special rapporteur submitted a second report on the subject 
(A/CN.4/42), which the Commission studied at its third session in 1951, 
beginning with the chapters concerning the continental shelf and various 
cognate subjects, namely, conservation of the resources of the sea, sedentary 
fisheries and contiguous zones. These subjects were subsequently dealt 
with in the Commission’s report on the work of its fifth session in 1953.? 

14. In addition, at its fifth session, the Commission to some extent re- 
versed the decision taken at its second session by requesting the special 
rapporteur to prepare for the sixth session a new report covering subjects 
not dealt with in the earlier reports.* While reverting to the idea of 
codifying maritime law, the Commission decided not to include any de- 
tailed provisions on technical matters or to encroach on ground already 
covered in special studies by other United Nations organs or specialized 
agencies. 

15. At its seventh session, the Commission studied the subject, on the 
basis of the new report (A/CN.4/79) submitted by the special rapporteur, 
at its 283rd to 286th, 288th to 298th, 300th to 306th, 320th, 321st, 323rd, 
326th, 327th, 329th and 330th meetings. It adopted a provisional draft, 
with commentaries, which is reproduced in the present chapter and the 
annex thereto and which is to be submitted to governments for observa- 
tions. The Commission also decided to communicate this chapter with the 

1 See Official Records of the General Assembly, Fifth Session, Supp. No. 12, A/1316, 
Pt. VI, Ch. III. 

2 See Official Records of the General Assembly, Eighth Session, Supp. No. 9, A/2456, 
Ch. III [48 A.J.I.L. Supp. 26 (1954) ]. 

8 See Official Records of the General Assembly, Eighth Session, Supp. No. 9, A/2456, 
par. 165. 
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annex to the following organizations which were represented by observers 
at the International Technical Conference on the Conservation of the 
Living Resources of the Sea held at Rome from 18 April to 10 May 1955: 
United Nations Food and Agriculture Organization, United Nations Educa- 
tional, Scientific and Cultural Organization, General Fisheries Council for 
the Mediterranean, Indo-Pacific Fisheries Council, Inter-American Tropical 
Tuna Commission, International Commission for the Northwest Atlantic 
Fisheries, International Council for the Exploration of the Sea, Interna- 
tional North Pacific Fisheries Commission, International Pacific Halibut 
Commission, International Pacific Salmon Fisheries Commission, Inter- 
national Whaling Commission, Permanent Commission for the Exploita- 
tion of the Maritime Resources of the South Pacific, Permanent Commission 
under the 1946 Convention for the Regulation of the Meshes of Fishing 
Nets and the Size Limits of Fish. The Commission would welcome their 
observations on this matter. 

16. In accordance with General Assembly resolution 821 (IX) of 17 
December 1954, the Commission had before it the records and other docu- 
ments of the meetings of the Ad Hoc Political Committee at which the 
complaint of violation of the freedom of navigation in the China seas was 
considered. The documents referred to in the above-mentioned resolution 
were issued to the members of the Commission. The Commission also had 
before it a memorandum concerning freedom of navigation on the high 
seas, submitted on behalf of the Government of the People’s Republic of 
Poland by Mr. Jan Balicki, official Polish observer at the seventh session of 
the Commission. After an exchange of views, the Commission decided that 
it was not competent to examine the charges set forth in the documents 
transmitted by the General Assembly and referred to in the memorandum 
submitted on behalf of the Government of the People’s Republic of Poland 
(A/CN.4/L.53). On the general question whether warships can commit 
acts of piracy, the Commission has stated its position in Articles 14 and 15 
of the draft now submitted. 

17. In pursuance of General Assembly resolution 899 (IX) of 14 De- 
cember 1954, the Commission proposes at its eighth session to group together 
systematically in a single report all the rules adopted by it in respect of the 
high seas, the territorial sea, the continental shelf, contiguous zones, fisheries 
and the protection of the living resources of the sea, after examining the 
comments by governments on the present regulations and on those concern- 
ing the territorial sea which were left in abeyance. 

18. The text of the provisional articles concerning the régime of the high 
seas as adopted * by the Commission is reproduced below. 


4 Mr, Edmonds entered a reservation to the articles on fishing (Arts. 24 to 33) for the 
reasons stated by him in the course of the discussions. Sir Gerald Fitzmaurice recorded 
dissent from the last sentence of par. 1 of Art. 22 (hot pursuit from a contiguous zone) 
for the reasons given in the summary record of the 330th meeting. Mr. Hsu, for the 
reasons explained in the summary record of the 330th meeting, entered a reservation to 
the second paragraph of the commentary to Art. 14 (piracy). Mr. Krylov abstained in 
the vote on Art. 9 (signals and rules for the prevention of collisions), and could not 
agree to the text of, and commentary to, Art. 14 (piracy), and voted against Art. 31 
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Il. PROVISIONAL ARTICLES CONCERNING THE REGIME OF THE HIGH SEAS 
Definition of the high seas 


ARTICLE 1 


The term “high seas” means all parts of the sea which are not included 
in the territorial sea or internal waters of a state. 


Comment 


The waters of the sea belong either to the high seas or to the territorial 
sea or to internal waters. In the part of the present report dealing with 
the territorial sea, the Commission has attempted to define the external 
limits of the territorial sea and indicated the base lines from which it should 
be measured. Waters within these base lines constitute internal waters. 
Article 1 and the articles contained in the chapter on the territorial sea 
thus furnish a definition of the high seas. 


Freedom of the high seas 


ARTICLE 2 


The high seas being open to all nations, no state may subject them to 
its jurisdiction. Freedom of the high seas comprises, 

1. Freedom of navigation; 

2. Freedom of fishing ; 

3. Freedom to lay submarine cables and pipelines; 

4. Freedom to fly over the high seas. 


Comment 


The principle generally adopted in international law that the high seas 
are open to all nations governs all regulations on the subject. No state may 
subject the high seas to its jurisdiction, the term ‘‘jurisdiction’’ being used 
here in a broad sense, including not merely the judicial function but any 
kind of sovereignty or authority. States are bound to refrain from any 
acts which might adversely affect the use of the high seas by nationals of 
other states. Freedom of the high seas includes freedom of navigation, 
freedom of fishing, freedom to lay submarine cables and pipelines, and free- 
dom to fly through the superjacent air space. Freedom to fly over the 


(arbitration in fishery disputes), for the reasons stated in the summary record of thé 
330th meeting. Mr. Scelle, for reasons explained in the course of the discussions, ex- 
pressed reservations on some points regarding the position taken by the Commission with 
respect to the continental shelf and the freedom of the high seas. Mr. Zourek explained 
that, although he had voted for the draft on the régime of the high seas as a whole, he 
was still opposed to Art. 5 (right to a flag), Art. 9 (signals and rules for the prevention 
of collisions), Art. 31 (arbitration in fishery disputes) and Art. 33 (binding force of the 
decisions of the arbitral commission), for reasons which he had stated during the discus- 
sions. He maintained his reservations concerning the definition of piracy contained 
in Art. 14 and did not accept the comments on that article. 
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high seas is mentioned in this article because the Commission considers that 
it follows directly from the principle of the freedom of the sea. The Com- 
mission has refrained from formulating rules on air navigation, however, 
since the task it set itself for this phase of its work is confined to the codifica- 
tion of maritime law proper. 

The list of freedoms of the high seas contained in this article is not 
restrictive ; the Commission has merely specified four of the main freedoms. 
It is aware that there are other freedoms, such as freedom to explore or 
exploit the subsoil of the high seas and freedom to engage in scientific re- 
search therein. It is evident that in the high seas covering a continental 
shelf the latter freedoms can only be exercised subject to any rights over 
that shelf which the coastal state can invoke. The Commission did not 
study this problem in detail at the seventh session. 

Any freedom that is to be exercised in the interests of all entitled to 
enjoy it must be regulated. Hence, the law of the high seas contains cer- 
tain rules, most of them already recognized in positive international law, 
which are designed not to limit or restrict the freedom of the high seas but 
to safeguard its exercise in the interests of the entire international com- 
munity. Among the points covered by these rules are: 

1. The right of states to exercise their sovereignty on board ships flying 
their flag ; 

2. The exercise of certain policing rights; 

3. The right of states concerning the conservation of the living resources 
of the high seas; 

4. The institution by coastal states of zones contiguous to their shores 
for the purpose of exercising certain well-defined rights ; 

5. The right of coastal states with regard to the continental shelf. 

Points 1, 2 and 3 are the subject of the present regulations; points 4 
and 5 were dealt with by the Commission in the report covering the work 
of its fifth session.® 


CHAPTER I. NAVIGATION 


Right of navigation 
ARTICLE 3 


Every state shall have the right to sail ships under its flag on the 
high seas. 
Comment 


See comment under Article 4. 


Status of ships 


ARTICLE 4 
Ships possess the nationality of the state in which they are registered. 
They shall sail under its flag and, save in the exceptional cases expressly 


5 See Official Records of the General Assembly, Eighth Session, Supp. No. 9, A/2456, 
Ch. TIT [48 A.J.1.L. Supp. 26 (1954) ]. 
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provided for in international treaties or in these articles, they shall be 
subject to its exclusive jurisdiction on the high seas. 


Comment 


This rule, which is generally recognized in international law, is one of 
the essential adjuncts to the principle of the freedom of the high seas. 
The absence of any authority over ships sailing the high seas would lead 
to chaos. In general, the authority exercised is that of the flag state. In 
certain cases, however, policing rights have been granted to warships in 
respect of foreign ships. Some of these cases are the subject of inter- 
national treaties, although the regulations the latter contain cannot yet be 
regarded as part of general international law. Such of these rights as 
are recognized in international law are incorporated in the present draft 
articles (Articles 18, 21 and 22). 

The term ‘‘jurisdiction’’ is used here in the same sense as in Article 2. 

The question was raised whether the United Nations and possibly other 
international organizations also should be granted the right to sail vessels 
exclusively under their own flags. The Commission recognized the great 
importance of this question. Member States will obviously respect the 
protection exercised by the United Nations over a ship where the competent 
body has authorized the vessel to fly the United Nations flag. It must, 
however, not be forgotten that the legal system of the flag state applies to 
the vessel authorized to fly the flag. In this respect the flag of the United 
Nations or that of another international organization cannot be assimilated 
to the flag of a state. The Commission was of the opinion that the question 
ealls for further study, and it proposes to undertake such study in due 
course. 


Right to a flag 
ARTICLE 5 


Each state may fix the conditions for the registration of ships in its 
territory and the right to fly its flag. Nevertheless, for purposes of rec- 
ognition of its national character by other states, a ship must either: 

1. Be the property of the state concerned; or 

2. Be more than half owned by: 

(a) Nationals of or persons legally domiciled in the territory of the 
state concerned and actually resident there; or 

(b) A partnership in which the majority of the partners with personal 
liability are nationals of or persons legally domiciled in the territory ‘of 
the state concerned and actually resident there; or 

(c) A joint stock company formed under the laws of the state con- 
cerned and having its registered office in the territory of that state. 


Comment 


Each state lays down the conditions on which sea-going ships may fly its 
flag. Obviously the state enjoys complete liberty in the case of ships owned 
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by it or ships which are the property of a nationalized company. With 
regard to other ships, the state must accept certain restrictions. As in 
the case of the granting of nationality to persons, national legislation on 
the subject must not diverge too far from the principles adopted by the 
majority of states, which may be regarded as forming part of international 
law. Only on that condition will the freedom granted to states not give 
rise to abuse and to friction with other states. With regard to the national 
element required for permission to fly the flag, a great many systems are 
possible ; but there must be a minimum national element, since control and 
jurisdiction by a state over ships flying its flag can only be effectively 
exercised where there is in fact a relationship between the state and the 
ship other than that based on mere registration. 

On this principle, the Institute of International Law, as long ago as 1896, 
adopted certain rules governing permission to fly the flag. The Commis- 
sion deemed these rules acceptable in slightly amended form. It is of the 
opinion that the principle laid down in the present article, which is found 
in the national legislation of the great majority of states, should be regarded 
as forming part of existing international law. The Commission realizes 
however that, if the practical ends in view are to be achieved, states must 
work out more detailed provisions when they incorporate the above rules 
in their legislation. 

The Commission considered the possibility of further ensuring the na- 
tional character of the ship by requiring that the captain, and perhaps also 
a majority of the crew, should have the nationality of the flag state. Legal 
provisions to that effect exist in several countries; but the Commission, 
while recognizing their value, was of the opinion that certain countries 
had not yet enough trained personnel to enable them to comply with such 
a requirement. 


Ships sailing under two flags 


ARTICLE 6 


A ship which sails under the flags of two or more states may not claim 
any of the nationalities in question with respect to other states and may 
be assimilated by them to ships without a nationality. 


Comment 


The purpose of Article 5 is to ensure that ships will have only one na- 
tionality. It often happens that a ship sails the high seas with certificates 
of registry from two or more states, using one or other as the need arises. 
This practice is inadmissible. There is a definite school of thought which 
recognizes the right of other states to regard such ships as having no proper 
nationality. In view of the serious disadvantages in ‘‘statelessness’’ for 
a ship, this sanction will do much to prevent ships from sailing under two 
flags and to induce those concerned to take the necessary steps to regularize 
the situation. 

With that end in view, the Commission adopted Article 6. 
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The Commission considered the advisability of also including stipulations 
as to the rights and obligations of states concerning change of flag, but 
reached the conclusion that such regulations would raise rather complicated 
problems outside the agreed scope of this initial attempt to codify maritime 
law. 


Immunity of warships 


ARTICLE 7 


1. Warships on the high seas shall enjoy complete immunity from the 
jurisdiction of any state other than the flag state. 

2. The term “warship” means a vessel belonging to the naval forces 
of a state, which is under the command of an officer duly commissioned 
by the government whose name figures on the list of officers of the mili- 
tary fleet and the crew of which are under regular naval discipline. 


Comment 


This principle is generally accepted in international law. The definition 
of the term ‘‘warship’ is based upon Articles 3 and 4 of The Hague Con- 
vention of 18 October 1907 relating to the conversion of merchant ships into 
warships. 


Immunity of other state ships 


ARTICLE 8 


For all purposes connected with the exercise of powers on the high 
seas by states other than the flag state, government yachts, patrol ves- 
sels, hospital ships, auxiliary vessels, supply ships and other craft owned 
or operated by a state and used only on government service shall be 
assimilated to warships. 


Comment 


The Commission discussed the question whether ships used on govern- 
ment service on the high seas could be assimilated to warships for purposes 
connected with the exercise of powers by other states, and decided that it 
must be answered in the affirmative. Although aware of the objections to 
the granting of immunity to merchant ships used on government service 
which led to the denial of this right in the International Convention for 
the Unification of Certain Rules relating to the Immunity of State-owned 
Vessels, signed at Brussels on 10 April 1926, the Commission held that, 
as regards navigation on the high seas, there were no sufficient grounds for 
not granting to state ships used on commercial government service the 
same immunity as other state ships. The Commission thinks it worth 
while to point out that the assimilation referred to in Article 8 concerns 
only the immunity of ships for the purposes of the exercise of powers by 
other states, so that there is no question of granting policing rights over 
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other ships to ships which are not warships, such rights applying in interna- 
tional law only to warships. 


Signals and rules for the prevention of collisions 


ARTICLE 9 


States shall issue for their ships, regulations concerning the use of 
signals and the prevention of collisions on the high seas. Such regula- 
tions must not be inconsistent with those concerning the safety of life 
at sea internationally accepted for the vessels forming the greater part 
of the tonnage of sea-going ships. 


Comment 


This is a technical question which the Commission cannot settle in detail. 
The Commission’s sole aim was to lay down a general principle. States 
issuing regulations concerning the use of signals and the prevention of 
collisions should refrain from prescribing signals and rules which are at 
variance with those generally adopted, and hence likely to lead to con- 
fusion. Where there was no danger of confusion, certain departures 
might be admissible if the occasion arose. 

The Commission used the expression ‘‘the vessels forming the greater 
part of the tonnage of sea-going ships.’’ Certain members of the Com- 
mission preferred to use the expression ‘‘the majority of maritime states’’ 
or ‘‘the majority of vessels,’’ on the ground that the size was of no moment 
in this respect, since also a small vessel could do a considerable amount of 
damage. The majority of the Commission, however, was of the opinion 
that, in the matter of safety of human life at sea, the interest of each state 
may be judged by the number of persons on board its ships. Hence, the 
tonnage of the vessels appears to be the best criterion. 

In using the expression ‘‘internationally accepted’’ the Commission 
wished to indicate that the rules in question are a product of international 
co-operation and have not necessarily been confirmed by formal treaties. 
This is particularly true of signals. 


Penal jurisdiction in matters of collision 


ARTICLE 10 


1, In the event of a collision or any other incident of navigation con- 
cerning a ship on the high seas and involving the penal or disciplinary 
responsibility of the master or of any other person in the service of the 
ship involved in the collision, proceedings may be instituted against such 
persons only before the judicial or administrative authorities either of 
the state of which the ship on which they were serving was flying the 
flag or of the state of which such persons are nationals. 

2. No arrest or detention of the vessel shall be ordered, even as a 
measure of investigation, by any authorities other than those whose flag 
the ship was flying. 
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Comment 


The Commission thought that no account should be taken for the moment 
of private international law problems arising out of the question of collision, 
but considered it essential to determine what tribunal was competent to 
deal with any criminal proceedings arising out of a collision. In view of 
the judgment rendered by the Permanent Court of International Justice on 
7 September 1927 in the ‘‘Lotus’’ case, the Commission felt obliged to take 
a decision on the subject. This judgment, which was carried by the Presi- 
dent’s casting vote after an equal vote of 6 to 6, was very strongly criticized 
and caused serious disquiet in international maritime circles. A diplomatic 
conference which met in Brussels in 1952 disagreed with the conclusions of 
the judgment. The Commission concurred with the decisions of the con- 
ference, which were embodied in the International Convention for the 
Unification of Certain Rules relating to Penal Jurisdiction in Matters of 
Collisions and other Incidents of Navigation, signed at Brussels on 10 May 
1952. Its aim in so doing was to spare vessels and their crews the risk of 
criminal proceedings before foreign courts in the event of collision on the 
high seas, since such proceedings may constitute an intolerable interference 
with international navigation. In such a case, proceedings may take place 
only before the judicial or administrative authorities of the state whose flag 
was flown by the vessel on which the persons in question were serving or of 
the state of which such persons are nationals. In making this latter addi- 
tion, the Commission adopted the findings of the Brussels Conference in 
order to enable states to take penal or disciplinary measures against their 
nationals serving on board foreign vessels who are accused of causing col- 
lisions, since in such eases some states wish to be able to prosecute their 
nationals with a view to withdrawing the certificates issued to them. 

The Commission is of the opinion that this article confirms a rule which 
should be preserved. 

Damage to a submarine telegraph or telephone cable or to a pipeline (see 
’ as referred 


és 


Article 35) may be regarded as an ‘‘incident of navigation,’ 
to in paragraph 1 of this article. 


Duty to render assistance 


ARTICLE 11 


The master of a vessel is bound, so far as he can do so without serious 
danger to his vessel, her crew and her passengers, to render assistance to 
any person found at sea in danger of being lost. After a collision, the 
master of each of the vessels in collision is bound, so far as he can do so 
without serious danger to his vessel, her crew and her passengers, to 
render assistance to the other vessel, her crew and her passengers. 


Comment 


The Commission deems it advisable to include in its regulations a pro- 
vision to the effect that vessels must render assistance to all persons on the 


\ro- 
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high seas in danger of being lost. The Commission borrowed the terms of 
Article XI of the Brussels Convention of 23 September 1910 for the Unifica- 
tion of Certain Rules of Law respecting Assistance and Salvage at Sea, and 
of Article 8 of the Convention of the same date for the Unification of Certain 
Rules of Law with Respect to Collisions between Vessels. In the opinion 
of the Commission, the article as worded above states the existing interna- 
tional law. 


Slave trade 
ARTICLE 12 


Every state shall adopt effective measures to prevent and punish the 
transport of slaves in vessels authorized to fly its colours, and to prevent 
the unlawful use of its flag for that purpose. Any slave who takes refuge 
on board a warship or a merchant vessel shall ipso facto be free. 


Comment 


The duty of states to prevent and punish the transport of slaves on 
vessels authorized to fly their colours is generally recognized in inter- 
national law. The stipulation that any slave who takes refuge on board a 
warship or a merchant vessel shall be free is taken from Article XXVIII 
of the General Act of Brussels of 2 July 1890. 


Piracy 
ARTICLE 13 


All states shall co-operate to the fullest possible extent in the repres- 
sion of piracy on the high seas. 


Comment 


In its work on the articles concerning piracy, the Commission was greatly 
assisted by the research carried out at the Harvard Law School, which 
culminated in a draft convention of nineteen articles with commentary, 
prepared in 1932 under the direction of Professor Joseph Bingham. In 
general, the Commission was able to endorse the findings of that research. 

Article 13 lays down a sound principle. Any state having an opportunity 
of taking measures against piracy and neglecting to do so would be failing 
in a duty laid upon it by international law. Obviously, the state must be 
allowed a certain latitude as to the measures it should take to this end in 
any individual instance. 


ARTICLE 14 


Piracy is any of the following acts: 

1, Any illegal act of violence, detention, or any act of depredation 
directed against persons or property and committed for private ends by 
the crew or the passengers of a private vessel or a private aircraft: 
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(a) Against a vessel on the high seas other than that on which the 
act is committed, or 

(b) Against vessels, persons or property in territory outside the juris- 
diction of any state. 

2. Any act of voluntary participation in the operation of a ship or of 
an aircraft with knowledge of facts which make the ship or aircraft a 
pirate ship or aircraft. 

3. Any act of incitement or of intentional facilitation of an act de- 
scribed in paragraph 1 or paragraph 2 of this article. 


Comment 


The Commission had to consider certain controversial points as to the 
essential features of piracy. It reached the conclusion that: 

1. The intention to rob (animus furandi) is not required. Acts of 
piracy may be prompted by feelings of hatred or revenge, and not merely 
by the desire for gain. 

2. The acts must be committed for private ends. 

3. Save in the ease provided for in Article 15, piracy can be committed 
only by merchant vessels, not by warships. 

4. Piracy can be committed only on the high seas or in a place situated 
outside the territorial jurisdiction of any state, and cannot be committed 
within the territory of a state or in its territorial sea. 

5. Acts of piracy can be committed not only by vessels on the high seas, 
but also by aircraft, if such acts are committed against vessels on the 
high seas. 

6. Acts committed on board a vessel by the crew or passengers and 
directed against the vessel itself, or against the persons or property on the 
vessel cannot be regarded as acts of piracy. 

With regard to point 3 the Commission is aware that there are treaties, 
such as the Nyon Arrangement of 14 September 1937, which brand the 
sinking of merchant vessels by submarines, against the dictates of hu- 
manity, as piratical acts. But it is of the opinion that such treaties do not 
invalidate the principle that piracy can only be committed by private ves- 
sels. The questions arising in connexion with acts committed by warships 
in the service of rival governments engaged in civil war are too complex to 
make it seem necessary for the safeguarding of public order on the high 
seas that all states should have a general right, let alone an obligation, to 
repress as piracy acts perpetrated by the warships of the parties in ques- 
tion. In view of the immunity from interference by other ships which wat- 
ships are entitled to claim, the seizure of such vessels on suspicion of piracy 
might involve the gravest consequences. Hence the Commission feels that 
to assimilate unlawful acts committed by warships to acts of piracy would 
be prejudicial to the interests of the international community. The Com- 
mission was unable to share the view held by some of its members that the 
principle laid down in the Nyon Arrangement endorsed a new right in the 
process of development. 


1956] OFFICIAL DOCUMENTS 203 


As regards point 4, the Commission considers, despite certain dissenting 
opinions, that where the attack takes place within the territory of a state, 
including its territorial sea, the general rule should be applied that it is a 
matter for the state affected to take the necessary measures for the repres- 
sion of the acts committed within its territory. In this the Commission is 
also following the line taken by most writers on the subject. 

With regard to point 5, the Commission feels that acts committed in the 
air by one aircraft against another aircraft cannot be regarded as acts of 
piracy. In any case such acts are outside the scope of these draft articles. 
However, acts committed by a pirate aircraft against a vessel on the high 
seas might, in the Commission’s view, be assimilated to acts committed by a 
pirate vessel. 

The view adopted by the Commission in regard to point 6 tallies with 
the opinions of most writers. Even where the purpose of the mutineers is 
to seize the vessel, their acts do not constitute acts of piracy. 


ARTICLE 15 


The acts of piracy committed by a warship or a military aircraft 
whose crew mutinies are assimilated to acts committed by a private 
vessel. 


Comment 


A warship whose crew has mutinied and taken control of the ship must 
be assimilated to a private vessel, so that acts committed against another 
vessel can assume the character of acts of piracy. 


ARTICLE 16 


A ship or aircraft is considered a pirate ship or aircraft when it is 
devoted by the persons in dominant control to the purpose of committing 
an act described in the first sentence of Article 14, paragraph 1. 


Comment 


The purpose of this article is to define the terms ‘‘pirate ship’’ and 
“pirate aircraft’’ as used in the following articles. 


ARTICLE 17 


A ship or aircraft may retain its national character although it has 
become a pirate ship or aircraft. The retention or loss of national char- 
acter is determined by the law of the state from which it was originally 
derived. 


Comment 


It has been argued that a vessel loses its national character by the fact 
of committing acts of piracy. The Commission cannot share this view. 
Such acts involve the consequences referred to in Article 18 ; even though 
the rule under which a vessel on the high seas is subject only to the 
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authority of the flag state no longer applies, the vessel keeps the nationality 
of the state in question, and subject to the provisions of Article 18, that 
state can apply its law in the same way as to other vessels flying its flag. 
A pirate ship should only be regarded as a ship without nationality where 
the national laws of the state in question regard piracy as grounds for loss 
of nationality. 


ARTICLE 18 


On the high seas or in any other place not within the territorial juris- 
diction of another state, any state may seize a pirate ship or aircraft or 
a ship taken by piracy and under the control of pirates, and property or 
persons on board. The courts of that state may decide upon the penal- 
ties to be imposed, and determine the action to be taken with regard to 
the property, subject to rights of third parties acting in good faith. 


Comment 


This article gives any state the right to seize pirate ships (and ships 
seized by pirates) and to have them tried by its courts. 

Before this article becomes applicable to a vessel, it must have committed 
acts of piracy. A ship which has no right to fly any flag but has not com- 
mitted acts of piracy cannot be assimilated to a pirate vessel. 


ARTICLE 19 


Where the seizure of a ship or aircraft on suspicion of piracy has been 
effected without adequate grounds, the state making the seizure shall 
be liable to the state the nationality of which is possessed by the ship or 
aircraft for any damage caused by the seizure. 


Comment 


This article penalizes the unjustified seizure of vessels suspected of 
piracy. The penalty applies to seizure in the circumstances described in 
Article 18 and to all acts of interference committed on the grounds of 
suspicion of piracy referred to in Article 21. (See the comment on 


Article 21.) 
ARTICLE 20 
A seizure because of piracy may be made only by warships or military 
aircraft. 
Comment 
State action against ships suspected of engaging in piracy should be 
exercised with great circumspection so as to avoid friction between states. 
Hence it is important that the right to take action should be confined to 
warships, since other state-owned vessels do not provide the same safe- 
guards against abuse. 
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Right of visit 
ARTICLE 21 


1. Except where acts of interference derive from powers conferred by 
treaty, a warship which encounters a foreign merchant vessel at sea is 
not justified in boarding her unless there is reasonable ground for 
suspecting : 

(a) That the vessel is engaged in piracy; or 

(b) That while in the maritime zones regarded as suspect in inter- 
national treaties for the abolition of the slave trade, the vessel is engaged 
in that trade; or 

(c) That while flying a foreign flag or refusing to show its flag, the 
vessel is, in reality, of the same nationality as the warship. 

2. In the cases provided for in sub-paragraphs (a), (b) and (c) 
above, the warship may proceed to verify the vessel’s title to fly its flag. 
To this end, it may send a boat under the command of an officer to the 
suspect vessel. If suspicion remains after the documents have been 
checked, it may proceed to a further examination on board the vessel, 
which must be carried out with all possible consideration. 

3. If the suspicions prove to be unfounded and provided that the vessel 
boarded has not committed any acts to justify them, it shall be compen- 
sated for the loss sustained. 


Comment 


The principle of freedom of the seas implies that, generally speaking, a 
merchant vessel can only be boarded on the high seas by a warship flying 
the same flag. International law, however, admits certain exceptions to 
this rule, namely, cases where there is reasonable ground for suspecting : 

1. That the vessel is engaged in piracy ; 

2. That the vessel is engaged in the slave trade. Right of visit was 
recognized in this latter case by the treaties for the repression of slavery, 
especially the Brussels Act of 2 July 1890. For purposes of repression 
this assimilated slavery to piracy, with the proviso that the right in ques- 
tion could only be exercised in certain zones clearly defined in the treaties. 
The Commission felt that it should follow this example so as to ensure 
that the exercise of the right of control would not be used as a pretext for 
exercising the right of visit in waters where the slave trade would not 
normally be expected to exist ; 

3. That the vessel is hiding its proper nationality and is in reality of the 
same nationality as the warship. In this case it can be presumed that the 
vessel has committed unlawful acts and the warship should be at liberty to 
verify whether its suspicions are justified. 

In these three cases the warship is authorized to request a ship not flying 
a flag to show its colours. If the suspicion is not allayed the warship may 
proceed to check the ship’s papers. To this end it must send a boat to the 
Suspect vessel. As a general rule, the warship may not require the 
merchant vessel to put out a boat to the warship. That would be asking too 
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much of a merchant ship, and a ship’s papers must not be exposed un- 
necessarily to the risk of getting lost. If the examination of the merchant 
vessel’s papers does not allay the suspicions, a further examination may be 
made on board the vessel. Such examination must in no circumstances be 
used for purposes other than those which warranted stopping the vessel. 
Hence the boarding party must be under the command of an officer re- 
sponsible for the conduct of his men. 

The state to which the warship belongs must compensate the merchant 
vessel for any delay caused by the warship’s action, not only where the 
vessel was stopped without reasonable grounds, but in all cases where 
suspicion proves unfounded and the vessel committed no act calculated to 
give rise to suspicion. 

The question arose whether the right to board a vessel should be recog- 
nized also in the event of a vessel being suspected of committing acts 
hostile to the state to which the warship belongs, at a time of imminent 
danger for the security of that state. The Commission did not deem it 
advisable to include such a provision, mainly because of the vagueness of 
terms like ‘‘imminent danger’’ and ‘‘ hostile acts,’’ which leaves them open 


to abuse. 
Right of pursuit 


ARTICLE 22 


1. The pursuit of a foreign vessel for an infringement of the laws and 
regulations of a coastal state, commenced when the foreign vessel is 
within the internal waters or the territorial sea of that state, may be 
continued outside the territorial sea provided that the pursuit has not 
been interrupted. It is not necessary that, at the time when the foreign 
vessel within the territorial sea receives the order to stop, the vessel 
giving the order should likewise be within the territorial sea. If the 
foreign vessel is within a zone contiguous to the territorial sea, the pur- 
suit may only be undertaken if there has been trespass against the rights 
for the protection of which the said zone was established. 

2. The right of pursuit ceases as soon as the vessel which is pursued 
enters the territorial sea of its own country or of a third state. 

3. The pursuit shall not be deemed to have begun unless the pursuing 
vessel has satisfied itself by bearings, sextant angles or other like means 
that the vessel pursued or one of its boats is within the limits of the terri- 
torial sea or, as the case may be, within the contiguous zone. The com- 
mencement of the pursuit shall in addition be accompanied by a signal 
to stop. The order to stop shall be given at a distance permitting the 
foreign vessel to see or hear the accompanying signal. 

4. The release of a vessel arrested within the jurisdiction of a state 
and escorted to a port of that state for the purposes of an enquiry before 
the competent authorities shall not be claimed solely on the ground that 
such vessel, in the course of its voyage, was escorted across a portion of 
the high seas, where the circumstances rendered this necessary. 
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Comment 


In the main this article is taken from Article 11 of the regulations 
adopted by the Second Committee of The Hague Codification Conference 
in 1930. The right in question is not contested in international law. Only 
certain details concerning the exercise of this right call for comment: 

1. It is not necessary that, at the time when the foreign vessel within 
the territorial sea receives the order to stop, the vessel giving the order 
should likewise be within the territorial sea. This rule applies in practice 
in the ease of patrol vessels cruising for police purposes just outside the 
territorial sea. The essential point is that the vessel committing the in- 
fringement must be in the territorial sea when the pursuit begins. 

2. Pursuit must be continuous. Once it is broken off it cannot be re- 
sumed. The right of pursuit in any case ceases as soon as the vessel pur- 
sued enters the territorial sea of its own country or of a third state. 

3. Pursuit cannot be considered to have begun until the pursuing vessel 
has spotted the foreign vessel in the territorial sea and has ordered it to 
stop by hoisting the prescribed signal. To prevent abuse, the Commission 
declined to admit orders given by radio, as these could be given at any 
distance. 

4. The article also applies to vessels which lie outside the territorial sea 
and cause their boats to commit unlawful acts in that sea. Some writers 
define such cases by using the expression ‘‘constructive presence’’ in the 
territorial sea. The Commission, however, refused to assimilate to such 
eases that of a vessel staying outside the territorial sea and using, not its 
own boats, but other craft. 

The rules laid down above are all in conformity with those adopted by 
The Hague Conference. The article adopted by the Commission differs 
from that of 1930 on two points only: 

1. The Commission was of the opinion that the right of pursuit should 
also be recognized when the vessel is in a zone contiguous to the territorial 
sea, provided pursuit is undertaken on the grounds of trespass against 
rights for the protection of which the zone was established. Thus, a state 
which has established a contiguous zone for the purposes of customs control 
cannot commence pursuit of a fishing boat accused of unlawful fishing in 
the territorial sea if the fishing boat is already in the contiguous zone. 

2. The Commission included in this article a case which presents some 
analogy with the right of pursuit and which gave rise to differences of 
opinion, as it arose after the 1930 Conference. The question was whether 
a vessel pursued and stopped in the territorial sea can be escorted to a port 
of the state of the pursuing vessel across the high seas, where there is no 
choice but to pass through the high seas. The Commission considered 
that it would be illogical to recognize the right of the pursuing vessel to 
seize a ship on the high seas and escort it to port across the high seas and 
at the same time to refuse the government vessel the right to escort a ship 
already apprehended in the territorial sea to port across the high seas, 
where special circumstances forced it to leave the territorial sea in order to 
reach the port. 
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Pollution of the high seas 


ARTICLE 23 


All states shall draw up regulations to prevent water pollution by fuel 
oils discharged from ships, taking account of existing treaty provisions 
on the subject. 


Comment 


Water pollution by fuel oils discharged from ships raises serious prob- 
lems: danger to the life of certain marine species, fish and birds; pollution 
of ports and beaches; fire risks. Almost all maritime states have laid down 
regulations to prevent the pollution of their internal waters and their ter- 
ritorial sea by fuel oils. But these special regulations are clearly inade- 
quate. Petroleum products discharged on the high seas may be washed 
towards the coasts by currents and wind. All states should therefore 
enact regulations to be observed, even on the high seas, by ships sailing 
under their flags, and the observance of these regulations should be con- 
trolled. It is obvious that only an international solution of the problem 
ean be effective. A conference held in London for the purpose drafted 
the International Convention for the Prevention of Pollution of the Sea 
by Oil, 1954. This convention has not yet come into force. 

Article 23 merely stipulates that states shall draw up regulations which 
their ships must observe, even on the high seas. This, in the Commission’s 
view, is as far as the present draft can go on the subject. Unification, 
although desirable, is less essential here than in the case of signals and rules 
for the prevention of collisions. 


CHAPTER II. FISHING 
Right to fish 


ARTICLE 24 


All states may claim for their nationals the right to engage in fishing 
on the high seas, subject to their treaty obligations and to the provisions 
contained in the following articles concerning conservation of the living 
resources of the high seas. 


Comment 


This article confirms the principle of the right to fish on the high seas. 
The Commission accepted no exceptions to that principle in the parts of the 
high seas covering the continental shelf, save as regards sedentary fisheries.’ 
Nor did it recognize the right to establish a zone contiguous to the coasts 
where fishing could be exclusively reserved to the nationals of the coastal 
state.’ The principle of the freedom of the seas does not, however, pre- 


6 See Official Records of the General Assembly, Eighth Session, Supp. No. 9, A/2456, 


par. 71. 
7 Ibid., pars. 105 et seq. 
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elude regulations governing the conservation of the living resources of the 
high seas, as recommended by the Commission in Articles 25 to 33 of the 
present draft. Furthermore, states may still conclude conventions for the 
regulation of fishing, but the treaty obligations arising out of such conven- 
tions are of course binding only on the signatory states. 


Conservation of the living resources of the high seas 


At its third session, in 1951, the Commission provisionally adopted under 
the title of ‘‘Resources of the sea,’’ articles relating to the conservation of 
the living resources of the seas.*. This question was discussed in conjunc- 
tion with the continental shelf, because certain claims to sovereignty over 
the waters covering the continental shelf arise, at least in part, out of the 
coastal state’s desire to give effective protection to the living resources of 
the sea adjacent to its shores. 

At its fifth session, in 1953, the Commission reviewed the articles adopted 
in 1951 in the light of the comments made by certain governments, and 
thereafter adopted a set of draft articles reproduced in its report on the 
work of its fifth session.® 

In adopting these articles, the Commission adhered to the provisional 
draft of the articles formulated in 1951. It recognized that the existing 
law on the subject provides no adequate protection of marine fauna against 
waste or extermination. The above-mentioned report states that the re- 
sulting position constitutes, in the first instance, a danger to the food supply 
of the world. Also, insofar as it renders the coastal state or the states 
directly interested helpless against wasteful and predatory exploitation 
of fisheries by foreign nationals, it constitutes an inducement to the state 
or states in question to resort to unilateral measures of self-protection, 
which are sometimes at variance with the law as it stands at present, be- 
cause they result in the total exclusion of foreign nationals. 

The articles adopted by the Commission in 1953 were intended to provide 
the basis for a solution of the difficulties inherent in the existing situation. 
The system proposed by the Commission protected, in the first instance, 
the interest of the coastal state. If only the nationals of that state were 
engaged in fishing in the areas in question, it could fully achieve the 
desired object by adopting appropriate legislation and enforcing its ob- 
servance by those concerned. If nationals of several states were engaged 
in fishing in a given area, the concurrence of those states was essential; 
Article 1 of the Commission’s draft provided therefore that the states con- 
cerned would prescribe the necessary measures by agreement. Article 3 
of the draft was intended to provide effectively for the contingency of the 
interested states being unable to reach agreement. It provided that states 
would be under a duty to accept as binding any system of regulation of 
fisheries in any area of the high seas which an international authority, to be 

8 See Official Records of the General Assembly, Sixth Session, Supp. No. 9, A/1858, 
Annex, Pt. II. 


® See Official Records of the General Assembly, Eighth Session, Supp. No. 9, A/2456, 
pars. 92 et seg. [48 A.J.I.L. Supp. 38 (1954) }. 
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created within the framework of the United Nations, prescribed as being 
essential for the purpose of protecting the fishing resources of that area 
against waste or extermination. 

The General Assembly, at its ninth session [resolution 900 (IX) of 14 
December 1954], recognized the great importance of the question of the 
conservation of the living resources of the sea in connexion with the work of 
the International Law Commission on the régime of the high seas. It 
decided to convene an international technical conference at the head- 
quarters of the United Nations Food and Agriculture Organization in 
Rome on 18 April 1955 to study the technical and scientific aspects of the 
problem of the international conservation of the living resources of the 
sea. The report of the conference was to be referred to the International 
Law Commission ‘‘as a further technical contribution to be taken into 
account in its study of the questions to be dealt with in the final report 
which it is to prepare pursuant to resolution 899 (IX) of 14 December 
1954.’’ 

The International Law Commission took note of the report of the con- 
ference (A/CONF.10/5/Rev.1) with great interest. The Vice-Chairman 
of the Commission, Mr. Garcia-Amador, who represented the Cuban 
Government and acted as Deputy-Chairman at the Rome Conference, sub- 
mitted to the Commission a series of draft articles, prefaced by a preamble, 
on the subject, to replace the articles approved by the Commission in 1953. 

The Commission made a careful study of these draft articles and found 
them generally acceptable, although it introduced certain amendments. 

The draft articles, as amended, and the preamble are annexed to the 
present chapter of the report. The articles, as amended, are also included 
as Articles 25 to 33 in the draft text on the régime of the high seas adopted 
by the Commission. In view of the technical nature of several of these 
articles, the Commission trusts that governments will also include in their 
replies information on all points of a technical nature which might be of 
use to it in the final drafting of the articles. 


ARTICLE 25 


A state whose nationals are engaged in fishing in any area of the high 
seas where the nationals of other states are not thus engaged may adopt 
measures for regulating and controlling fishing activities in such areas 
for the purpose of the conservation of the living resources of the high 
seas. 


Comment 
This article reproduces the principle enunciated in the first sentence of 
Article 1 as adopted by the Commission at its fifth session in 1953. 
ARTICLE 26 


1. If the nationals of two or more states are engaged in fishing in any 
area of the high seas, these states shall, at the request of any of them, 
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enter into negotiations in order to prescribe by agreement the measures 
necessary for the conservation of the living resources of the high seas. 

2. If the states concerned do not reach agreement within a reasonable 
period of time, any of the parties may initiate the procedure envisaged 
in Article 31. 


Comment 


This article is based on the second sentence of Article 1 of the draft 
prepared by the Commission in 1953. 
As regards paragraph 2, see the comment on Article 31. 


ARTICLE 27 


1. If, subsequent to the adoption of the measures referred to in Arti- 
cles 25 and 26, nationals of other states engage in fishing in the same area, 
the measures adopted shall be applicable to them. 

2. If the states whose nationals take part in the fisheries do not accept 
the measures so adopted and if no agreement can be reached within a 
reasonable period of time, any of the interested parties may initiate the 
procedure envisaged in Article 31. Subject to paragraph 2 of Article 32, 
the measures adopted shall remain obligatory pending the arbitral 
decision. 


Comment 


It would appear desirable and consistent with general legal principles 
to require newcomers to comply with the regulations in force in the waters 
where they wish to engage in fishing. If states of which the newcomers 
are nationals are not prepared to apply the regulations, they can open 
negotiations for their amendment with the states concerned. Failing 
agreement, the procedure laid down in Article 31 will have to be followed. 


ARTICLE 28 


1. A coastal state having a special interest in the maintenance of the 
productivity of the living resources in any area of the high seas con- 
tiguous to its coasts is entitled to take part on an equal footing in any 
system of research and regulation in that area, even though its nationals 
do not carry on fishing there. 

2. If the states concerned do not reach agreement within a reasonable 
period of time, any of the parties may initiate the procedure envisaged 
in Article 31. 


Comment 


The right to take part in a system of regulation even though its na- 
tionals do not carry on fishing in the area concerned was granted, under 
Article 2 of the draft prepared by the Commission in 1953, to any coastal 
State whose territorial sea was within 100 miles of the area. Under the 
present article this right is granted to any coastal state which has a special 
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interest in the conservation of resources in parts of the high seas adjacent 
to its coasts. The Commission did not deem it advisable to adopt a fixed 
limit, which might prove in practice to be either too wide or, in particular 
eases, too narrow. Should doubts arise as to a coastal state’s right to 
claim, in areas far removed from its shores, a special interest which it 
pretends to have, the matter would have to be settled by the arbitral pro- 
cedure envisaged in Article 31. 


ARTICLE 29 


1. A coastal state having a special interest in the maintenance of the 
productivity of the living resources in any area of the high seas contigu- 
ous to its coasts may adopt unilaterally whatever measures of conserva- 
tion are appropriate in the area where this interest exists, provided that 
negotiations with the other states concerned have not led to an agree- 
ment within a reasonable period of time. 

2. The measures which the coastal state adopts under the first para- 
graph of this article shall be valid as to other states only if the following 
requirements are fulfilled: 

(a) That scientific evidence shows that there is an imperative and 
urgent need for measures of conservation; 

(b) That the measures adopted are based on appropriate scientific 
findings; 

(c) That such measures do not discriminate against foreign fishermen. 

3. If these measures are not accepted by the other states concerned, 
any of the parties may initiate the procedure envisaged in Article 31. 
Subject to paragraph 2 of Article 32, the measures adopted shall remain 
obligatory pending the arbitral decision. 


Comment 


As early as 1951, the Commission dealt with the question whether the 
special position of coastal states as regards measures for the conservation of 
the living resources in parts of the high seas adjacent to their coasts ought 
not to be further recognized from a standpoint other than that expressed 
in Article 28. A proposal was submitted to the effect that a coastal state 
should be empowered to lay down conservatory regulations to be applied 
in such zones, provided any disputes arising out of the application of the 
regulations were submitted to arbitration. Votes being equally divided on 
this proposal, the Commission decided to mention it in its report without 
sponsoring it.*° The Commission did not include such a provision in its 
1953 draft. At the 1955 Rome Conference, the tendency to make coastal 
states responsible for controlling zones adjacent to their coasts and apply- 
ing in them measures of conservation consistent with the general technical 
principles adopted by the conference was again in evidence. 


10 See Official Records of the General Assembly, Sixth Session, Supp. No. 9, A/1858, 
Annex: Draft Articles on the Continental Shelf and Related Subjects, Pt. II, par. 5 of 
comment to Art. 2. 
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The same idea underlay the proposal submitted to the Commission by 
Mr. Garcia-Amador, in which the granting of special rights to coastal states 
was linked with the obligation to resort to arbitration if the exercise of 
those rights gave rise to objections by other interested states. 

The Commission supported this proposal, on the ground that, in accord- 
ing rights on the high seas to coastal states, it could not merely rely on 
the smooth functioning of the general regulations observed between states 
for the peaceful settlement of disputes, and that acceptance of arbitration 
in the event of the legality of the measures taken by the coastal state being 
disputed was mandatory. Article 29 gives a coastal state the right to 
adopt conservatory measures unilaterally, if the negotiations with the other 
states concerned have not led to an agreement within a reasonable period 
of time. The article specifies the requirements which the measures must 
fulfil in order to be valid as to other states. Should the latter fail to agree, 
however, the disputes will be settled by arbitration. Pending the arbitral 
decision, the measures will remain applicable subject to paragraph 2 of 
Article 32. 

ARTICLE 30 


1. Any state which, even if its nationals are not engaged in fishing in 
an area of the high seas not contiguous to its coast, has a special interest 
in the conservation of the living resources in that area, may request the 
state whose nationals are engaged in fishing there to take the necessary 
measures of conservation. 

2. If no agreement is reached within a reasonable period, such state 
may initiate the procedure envisaged in Article 31. 


Comment 


This article provides for the case of a state other than the coastal state 
whose nationals are not engaged in fishing in a given area but which has 
a special interest in the conservation of the living resources of the high seas 
in that area. This case may arise, for example, if the exhaustion of the 
resources of the sea in the area would affect the results of fishing in another 
area in which the nationals of the state concerned do engage in fishing. 
The Commission took the view that in such an event the state concerned 
could require the state whose nationals engage in fishing in the areas ex- 
posed to exhaustion to take the necessary steps to safeguard their threatened 
interests. Where no agreement can be reached, the question will be settled 
in accordance with the procedure envisaged in Article 31. 


ARTICLE 31 


1. The differences between states contemplated in Articles 26, 27, 28, 
29 and 30 shall, at the request of any of the parties, be settled by arbitra- 
tion, unless the parties agree to seek a solution by another method of 
peaceful settlement. 

2. The arbitration shall be entrusted to an arbitral commission, whose 
members shall be chosen by agreement between the parties. Failing 
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such an agreement within a period of three months from the date of the 
original request, the commission shall, at the request of any of the par- 
ties, be appointed by the Secretary-General of the United Nations in 
consultation with the Director-General of the Food and Agriculture 
Organization. In that case, the commission shall consist of four or six 
qualified experts in the matter of conservation of the living resources of 
the sea and one expert in international law, and any casual vacancies 
arising after the appointment shall equally be filled by the Secretary- 
General. The commission shall settle its own procedure and sha!l deter- 
mine how the costs and expenses shall be divided between the parties. 

3. The commission shall in all cases be constituted within five months 
from the date of the original request for settlement, and shall render its 
decision within a further period of three months unless it decides to 
extend that time-limit. 


Comment 


This article describes the procedure for the settlement of disputes arising 
between states in the cases referred to in the preceding articles. The draft 
text leaves the parties entirely free as regards the method of settlement. 
They may submit their differences to the International Court of Justice by 
agreement or in accordance with mutual treaty obligations; they may set 
up courts of arbitration; they may, if they so desire, seek to compose their 
differences through a commission set up for the purpose, before resorting 
to these procedures. It is only where the parties fail to agree on the 
method of settling a dispute that the draft text provides for arbitration, 
while leaving the parties an entirely free choice as to arrangements for 
arbitration. If, however, the parties fail to agree on this subject within 
three months from the date of the original request, the draft provides for 
the setting up of a commission without their co-operation. The com- 
mission will be appointed by the Secretary-General of the United Nations 
in consultation with the Director-General of the Food and Agriculture 
Organization. The Commission chose the Secretary-General in preference 
to the President of the International Court of Justice in view of the extreme 
technicality of the subject, which lies completely outside the President’s 
routine functions. Furthermore, the Commission is convinced that the 
appointment of the arbitrators by the Secretary-General of the United 
Nations will give the best assurance of objectivity and impartiality. 

The arbitral commission should be neither too small, in view of the com- 
plexity of the technical questions involved, nor too large, so that its pro- 
ceedings may not be dilatory and that costs may be kept within reasonable 
bounds. The Commission felt that, if the number of members was fixed at 
four or six, the Secretary-General would be able to constitute the arbitral 
commission in such a way as to give due weight to all aspects of the ques- 
tion. While recognizing that the matters in dispute would be mainly of a 
technical nature, it considered that the legal questions inevitably linked 
with them would necessitate the presence of an expert in international law. 
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The Secretary-General may, should he think fit, request the legal expert 
to act as chairman of the commission. 

To ensure the continuity of the arbitral commission’s work in all cireum- 
stances, it was necessary to authorize the Secretary-General to fill any casual 
vacancies arising after the appointment of the arbitrators. Finally, it 
seemed fair to let the commission determine how the costs entailed by its 
proceedings should be divided between the parties. The third paragraph 
prescribes certain time limits for the purpose of preventing the arbitration 
procedure from being protracted. 


ARTICLE 32 


1. The arbitral commission shall, in the case of measures unilaterally 
adopted by coastal states, apply the criteria listed in paragraph 2 of 
Article 29. In other cases it shall apply these criteria according to the 
circumstances of each case. 

2. The commission may decide that pending its award the measures 
in dispute shall not be applied. 


Comment 


Paragraph 1 recalls the criteria on which the commission’s decision must 
be based. These criteria are primarily those specified in paragraphs 2 (b) 
and (c) of Article 29. Paragraph 2 (a) will not apply in every case sub- 
mitted to the arbitral commission. It will always apply in the case of 
measures adopted under paragraph 1 of Article 29. In other cases, it was 
deemed advisable to leave the arbitral commission some latitude as regards 
the applicability of the criterion mentioned in paragraph 2 (a), especially 
if, in the case envisaged in paragraph 2 of Article 26 and paragraph 2 of 
Article 27, the state of which the newcomers are nationals disagrees on the 
procedure for applying certain measures, while acknowledging their 
necessity. 

Under Articles 27 and 29, the measures adopted by one or more states 
in a given area remain in force pending the arbitral decision. But the 
arbitral commission might deem it proper, in special circumstances, to 
suspend the application of these measures during its deliberations. Para- 
graph 2 of Article 32 authorizes it to take a decision to that effect. 


ARTICLE 33 


The decisions of the commission shall be binding on the states con- 
cerned. If the decision is accompanied by any recommendations, they 
shall receive the greatest possible consideration. 


Comment 


This article shows that the decision of the arbitral commission is in- 
tended to provide a final settlement of the dispute, not merely to serve as 
& recommendation to the parties. The commission might, however, wish 
to amplify its decision with certain recommendations concerning the way in 
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which the parties should make use of their rights. This article allows it 
to do so. 


CHAPTER III. SUBMARINE CABLES AND PIPELINES 


ARTICLE 34 


1. All states shall be entitled to lay telegraph or telephone cables and 
pipelines on the bed of the high seas. 

2. Subject to its right to take reasonable measures for the exploration 
of the continental shelf and the exploitation of its natural resources, the 
coastal state may not impede the laying or maintenance of submarine 
cables. 

Comment 


As regards the protection of telegraph and telephone cables beneath the 
high seas, there is a convention dated 14 March 1884 to which a very large 
number of maritime states are parties. In 1913, a conference convened in 
London on the initiative of the British Government adopted a number of 
resolutions on the subject. The Institute of International Law has also 
considered the question on many occasions. 

The Commission enunciated certain principles which, in its view, reflect 
the international law applying. It thought that the regulations concerning 
telegraph and telephone cables should be extended to include pipelines 
beneath the high seas. 

Paragraph 1 of Article 34 was taken from Article I of the 1884 Conven- 
tion. Paragraph 2 was added to make it quite clear that the coastal state 
is obliged to permit the laying of cables and pipelines on the floor of its 
continental shelf but that it can impose conditions as to the track to be fol- 
lowed, in order to prevent undue interference with the exploitation of the 
natural resources of the sea bed and subsoil. 


ARTICLE 35 


Every state shall take the necessary legislative measures to provide 
that the breaking or injuring of a submarine cable beneath the high seas 
done wilfully or through culpable negligence and resulting in the total 
or partial interruption or embarrassment of telegraphic or telephonic 
communications, or the breaking or injuring of a submarine pipeline in 
like circumstances, shall be a punishable offence. This provision shall 
not apply to any break or injury caused by persons who acted merely 
with the legitimate object of saving their lives or their vessels, after 
having taken all necessary precautions to avoid such break or injury. 


Comment 


This article is substantially the same as Article II of the 1884 Convention, 
but extends the latter to include pipelines. Like the succeeding articles, it 
was so worded to require states to take the necessary legislative measures 
to ensure that their nationals comply with the regulations. 
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ARTICLE 36 


Every state shall take the necessary legislative measures to provide 
that, if persons subject to its jurisdiction who are the owners of a cable 
or pipeline beneath the high seas, in laying or repairing that cable or 
pipeline, cause a break in or injury to another cable or pipeline, they 
shall bear the cost. 


Comment 


Cf. Article IV of the 1884 Convention. 


ARTICLE 37 


Every state shall regulate trawling so as to ensure that all fishing gear 
shall be so constructed and maintained as to reduce to the minimum any 
danger of fouling submarine cables or pipelines. 


Comment 


Cf. resolution I of the London Conference of 1913. 


ARTICLE 38 


Every state shall take the necessary legislative measures to ensure 
that the owners of vessels who can prove that they have sacrificed an 
anchor, a net or any other fishing gear in order to avoid injuring a sub- 
marine cable shall be indemnified by the owner of the cable. 


Comment 


Cf. Article VII of the 1884 Convention. 


ANNEX TO CHAPTER II 


Draft Articles Relating to the Conservation of the Living Resources 
of the Sea 


The International Law Commission 
Considering that 


1. The development of modern techniques for the exploitation of the 
living resources of the sea has exposed some of these resources to the danger 
of being wasted, harmed or exterminated, 

2. It is necessary that measures for the conservation of the living re- 
sources of the sea should be adopted when scientific evidence indicates that 
they are being or may be exposed to waste, harm or extermination, 

3. The primary objective of conservation of the living resources of the 
sea is to obtain the optimum sustainable yield so as to obtain a maximum 
supply of food and other marine products in a form useful to mankind, 

4. When formulating conservation programmes, account should be taken 
of the special interest of the coastal state in maintaining the productivity 
of the resources of the high seas contiguous to its coast, 
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5. The nature and scope of the problems involved in the conservation of 
the living resources of the sea are such that there is a clear necessity that 
they should be solved primarily on a basis of international co-operation 
through the concerted action of all states concerned, and the study of the 
experience of the last fifty years and recognition of the great variety of 
conditions under which conservation programmes have to be applied clearly 
indicate that these programmes can be more effectively carried out for 
separate species or on a regional basis, 


has adopted the following articles: ™ 


ARTICLE 1 


A state whose nationals are engaged in fishing in any area of the high 
seas where the nationals of other states are not thus engaged may adopt 
measures for regulating and controlling fishing activities in such areas 
for the purpose of the conservation of the living resources of the high 
seas. 


ARTICLE 2 


1. If the nationals of two or more states are engaged in fishing in any 
area of the high seas, these states shall, at the request of any of them, 
enter into negotiations in order to prescribe by agreement the measures 
necessary for the conservation of the living resources of the high seas. 

2. If the states concerned do not reach agreement within a reasonable 
period of time, any of the parties may initiate the procedure envisaged 
in Article 7. 


ARTICLE 3 


1. If, subsequent to the adoption of the measures referred to in Articles 
1 and 2, nationals of other states engage in fishing in the same area, the 
measures adopted shall be applicable to them. 

2. If the states whose nationals take part in the fisheries do not accept 
the measures so adopted and if no agreement can be reached within a 
reasonable period of time, any of the interested parties may initiate the 
procedure envisaged in Article 7. Subject to paragraph 2 of Article 8, 
the measures adopted shall remain obligatory pending the arbitral 
decision. 


ARTICLE 4 


1. A coastal state having a special interest in the maintenance of the 
productivity of the living resources in any area of the high seas con- 
tiguous to its coasts is entitled to take part on an equal footing in any 
system of research and regulation in that area, even though its nationals 
do not carry on fishing there. 

11 These articles are identical with Arts. 25 to 33 of the provisional articles concerning 
the regime of the high seas contained in Ch. II of the present report. For comments on 
the articles see Ch. IT. 
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2. If the states concerned do not reach agreement within a reasonable 
period of time, any of the parties may initiate the procedure envisaged 
in Article 7. 


ARTICLE 5 


1. A coastal state having a special interest in the maintenance of the 
productivity of the living resources in any area of the high seas con- 
tiguous to its coasts may adopt unilaterally whatever measures of con- 
servation are appropriate in the area where this interest exists, provided 
that negotiations with the other states concerned have not led to an 
agreement within a reasonable period of time. 

2. The measures which the coastal state adopts under the first para- 
graph of this article shall be valid as to other states only if the following 
requirements are fulfilled: 

(a) That scientific evidence shows that there is an imperative and 
urgent need for measures of conservation; 

(b) That the measures adopted are based on appropriate scientific 
findings; 

(c) That such measures do not discriminate against foreign fishermen. 

3. If these measures are not accepted by the other states concerned, 
any of the parties may initiate the procedure envisaged in Article 7. 
Subject to paragraph 2 of Article 8, the measures adopted shall remain 
obligatory pending the arbitral decision. 


ARTICLE 6 


1. Any state which, even if its nationals are not engaged in fishing in 
an area of the high seas not contiguous to its coast, has a special interest 
in the conservation of the living resources in that area, may request the 
state whose nationals are engaged in fishing there to take the necessary 
measures of conservation. 

2. If no agreement is reached within a reasonable period, such state 
may initiate the procedure envisaged in Article 7. 


ARTICLE 7 


1. The differences between states contemplated in Articles 2, 3, 4, 5 
and 6 shall, at the request of any of the parties, be settled by arbitration, 
unless the parties agree to seek a solution by another method of peace- 
ful settlement. 

2. The arbitration shall be entrusted to an arbitral commission, whose 
members shall be chosen by agreement between the parties. Failing 
such an agreement within a period of three months from the date of the 
original request, the commission shall, at the request of any of the par- 
ties, be appointed by the Secretary-General of the United Nations in 
consultation with the Director-General of the Food and Agriculture 
Organization. In that case, the commission shall consist of four or six 
qualified experts in the matter of conservation of the living resources 
of the sea and one expert in international law, and any casual vacancies 
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arising after the appointment shall equally be filled by the Secretary- 
General. The commission shall settle its own procedure and shall deter- 
mine how the costs and expenses shall be divided between the parties. 

3. The commission shall in all cases be constituted within five months 
from the date of the original request for settlement, and shall render its 
decision within a further period of three months unless it decides to 
extend that time-limit. 


ARTICLE 8 


1. The arbitral commission shall, in the case of measures unilaterally 
adopted by coastal states, apply the criteria listed in paragraph 2 of 
Article 5. In other cases it shall apply these criteria according to the 
circumstances of each case. 

2. The commission may decide that pending its award the measures 
sin dispute shall not be applied. 


ARTICLE 9 


The decisions of the commission shall be binding on the states con- 
cerned. If the decision is accompanied by any recommendations, they 
shall receive the greatest possible consideration. 


CuapTter III 
REGIME OF THE TERRITORIAL SEA 
I. INTRODUCTION 


19. At its sixth session, held in Paris from 3 June to 28 July 1954, the 
International Law Commission adopted a number of ‘‘provisional articles 
concerning the régime of the territorial sea,’’ with comments.’* In ac- 
cordance with the provisions of its Statute, the Commission decided to 
request governments to comment on these provisional articles. It also 
intimated that it would be greatly assisted in its task if governments could 
state, in their comments, their attitude concerning the question of the 
breadth of the territorial sea. 

20. In pursuance of this decision, the Secretary-General, in a circular 
letter of 31 August 1954, communicated the Commission’s request to the 
governments of all States Members of the United Nations, asking them to 
send him their comments by 1 February 1955. On 3 February, the Secre- 
tary-General sent telegrams to those governments which had not yet for- 
warded their comments, requesting them to do so by 1 March. 

21. The Secretary-General has received the comments of seventeen States 
Members of the United Nations, which are reproduced in documents A/CN. 
4/90 and Adds. 1-5. In the course of its consideration of this subject, at 
its 295th, 299th, 306th to 320th, 324th, 325th, 328th to 330th meetings, the 
Commission examined these comments. It also had before it a memo- 

12 See Ch. IV of the Report of the Commission covering the work of its sixth session, 
Official Records of the General Assembly, Ninth Session, Supp. No. 9, A/2693 [49 
A.J.I.L. Supp. 23 (1955) }. 
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randum from the Government of Ecuador, dated 5 June 1955 (A/CN. 
4/L.63). 

22. Recognizing the cogency of many of the comments, the Commission 
amended several articles. The amended articles, which are included in 
the present report, are accompanied by comments giving the reasons for 
any changes in substance. 

23. The Commission also examined the questions held over in its report 
of 1954, concerning the breadth of the territorial sea, bays, groups of islands 
and the delimitation of the territorial sea at the mouths of rivers. The 
relevant articles proposed are also included in the present report. The 
Commission submits them to governments so that it may receive any com- 
ments the governments see fit to make on these or any other articles of the 
draft before they are adopted at the eighth session of the Commission and 
included in the final report to be submitted in accordance with resolution 
899 (IX) of the General Assembly. 

24. The text of the draft articles on the régime of the territorial sea as 
adopted '* by the Commission is reproduced below. 


{l. DRAFT ARTICLES ON THE REGIME OF THE TERRITORIAL SEA 
CuHapTeR I. GENERAL 
ARTICLE 1 
Juridical status of the territorial sea 


1. The sovereignty of a state extends to a belt of sea adjacent to its 
coast and described as the territorial sea. 


13 Mr. Edmonds entered a reservation to Art. 3 (breadth of the territorial sea), Art. 
5 (straight base lines), Art. 7 (bays), and Art. 25 (passage of warships) for the reasons 
stated in the course of the discussions. Sir Gerald Fitzmaurice recorded dissent from 
the first sentence of par. 1 of Art. 25 (passage of warships) and abstention on Art. 5 
(straight base lines), and Art. 7 (bays), in each case for the reasons given in the sum- 
mary record of the 330th meeting. Mr. Garcia-Amador, for reasons stated in the course 
of the discussion (A/CN.4/SR. 308, 309, 310, 313, 317, 318 and 328), entered certain 
reservations in respect to Arts. 3 (breadth of the territorial sea) and 7 (bays) and to 
the comments on these articles. Mr. Krylov voted against Art. 3 (breadth of the ter- 
ritorial sea) and Art. 24 (government vessels operated for non-commercial purposes), 
and abstained in the votes on Art. 18, par. 4 (suspension of innocent passage through 
straits), Art. 23 (government vessels operated for commercial purposes), and Art. 25, 
par. 2 (passage of warships through straits), in each case for the reasons stated in the 
summary records of the 3/s0th and other meetings. Mr. Salamanca voted against Art. 3 
(breadth of the territorial sea) and the commentary thereto for the reasons stated in 
the summary records of the 312th, 313th and 328th meetings. Mr. Scelle, for reasons 
explained in the course of the discussions, expressed reservations on some points regard- 
ing the position taken by the Commission with respect to the innocent passage of ships 
through the territorial sea. Mr. Zourek explained that although he had voted for the 
draft articles on the régime of the territorial sea as a whole, for reasons which he had 
stated during the discussion he did not accept Art. 3 (breadth of the territorial sea), 
the provisions concerning straits (Art. 12, par. 4, Art. 18, par. 4, and Art. 25, par. 2), 
Art. 22 (arrest of vessels), and Art. 23 (government vessels operated for commercial 
purposes), or the comments on these articles. He also maintained his reservations 
regarding Art. 7, on bays. 
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2. This sovereignty is exercised subject to the conditions prescribed 
in these articles and other rules of international law. 


Comment 


The modification of the 1954 text does not affect the substance of the 
article. 


ARTICLE 2 


Juridical status of the air space over the 
territorial sea and of its bed and subsoil 


The sovereignty of a coastal state extends also to the air space over 
the territorial sea as well as to its bed and subsoil. 


Comment 


The 1954 text of this article was not modified. 


Cuapter II. Limits oF THE TERRITORIAL SEA 


ARTICLE 3 
Breadth of the territorial sea ** 


1. The Commission recognizes that international practice is not uni- 
form as regards the traditional limitation of the territorial sea to three 
miles. 

2. The Commission considers that international law does not justify 
an extension of the territorial sea beyond twelve miles. 

3. The Commission, without taking any decision as to the breadth of 
the territorial sea within that limit, considers that international law does 
not require states to recognize a breadth beyond three miles. 


Comment 


In the first paragraph, the Commission recognizes that international 
practice is not uniform as regards the traditional limitation of the ter- 
ritorial sea to three miles. The Commission regards this as the statement 
of an incontrovertible fact. 

In the second paragraph, the Commission states that international law 
does not justify the extension of the territorial sea beyond twelve miles, 
instances of which have been fairly rare up to the present. The Com- 
mission wished to state explicitly that, in its opinion, such extensions in- 
fringe the principle of freedom of the seas, and are therefore contrary to 
international law. 

The Commission states that it takes no decision as to the breadth of the 
territorial sea within the limit of twelve miles. Some members held that 
as the rule fixing the breadth at three miles had been widely applied in the 


14 Before drafting the final text of an article on the breadth of the territorial sea, the 
Commission wishes to have the comments of governments, particularly on par. 3. 
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past and was still maintained by important maritime states, in the absence 
of any other rule of equal authority it must be regarded as recognized by 
international law and applicable to all states. This view was not sup- 
ported by the majority of the members of the Commission, although the 
Commission did not reach agreement on the adoption of any other line of 
delimitation. The extension, by a state, of its territorial sea to a breadth 
of between three and twelve miles is not characterized by the Commission 
as a violation of international law. Such an extension would be valid for 
any other state which did not object to it, and a fortiori for any state which 
has recognized it by treaty or tacitly or is a party to a judicial or arbitral 
decision recognizing the extension. The claim to a territorial sea up to 
twelve miles in breadth may be supported erga omnes by any state which 
ean show a historical right in the matter. But, subject to such cases, the 
Commission by a small majority declined to question the right of other 
states not to recognize an extension of the territorial sea beyond the three- 
mile limit, since by doing so it would implicitly grant all states the right 
to extend the breadth of their territorial sea to twelve miles. Some mem- 
bers of the Commission upheld the view that the breadth of six or twelve 
nautical miles fixed by certain states for their territorial sea had the same 
juridical validity from the point of view of international law as the breadth 
of three miles applied by other states. The Commission could, however, 
not accept their view. 

The Commission is aware that it is offering only a partial solution of the 
problem of the breadth of the territorial sea. With regard to the zone 
between the three-mile and the twelve-mile limits, the Commission is not at 
present in a position to formulate any solution. Indeed, the different 
views held by states regarding the delimitation of the territorial sea be- 
tween three and twelve miles make it impossible for the Commission to 
decide on any fixed limit. It feels that the task of harmonizing the differ- 
ent views, which often originate in different political or economic condi- 
tions, should rather be entrusted to a diplomatic conference. As long as 
no agreement has been reached on this subject, in the opinion of the 
majority of the Commission, there is no obligation to recognize the legal 
consequences of an extension of its sovereignty by a state over parts of the 
sea which other states are entitled to regard as belonging to the high seas. 

Before drawing up a specific text on this subject, the Commission is 
anxious to have the comments of governments, particularly on the view it 
puts forward in paragraph 3 of the article. 


ARTICLE 4 


Normal base line 


Subject to the provisions of Article 5 and to the provisions regarding 
bays and islands, the breadth of the territorial sea is measured from the 
low-water line along the coast, as marked on the largest-scale chart avail- 
able, officially recognized by the coastal state. 
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Comment 


The final sentence of the article adopted in 1954 read: ‘‘If no detailed 
charts of the area have been drawn which show the low-water line, the 
shore-line (high-water line) shall be used.’’ This sentence might lead to 
confusion, since it could be interpreted as meaning that not only a ship on 
the high seas but also the coastal state must take the high-water line as 
base line in the absence of detailed charts, which was not the Commission’s 
intention. The Commission therefore decided to delete it. 


ARTICLE 5 
Straight base lines 


1. Where circumstances necessitate a special régime because the coast 
is deeply indented or cut into or because there are islands in its imme- 
diate vicinity, or where this is justified by economic interests peculiar 
to a region, the reality and importance of which are clearly evidenced by 
a long usage, the base line may be independent of the low-water mark. 
In these special cases, the method of straight base lines joining appro- 
priate points may be employed. The drawing of such base lines must 
not depart to any appreciable extent from the general direction of the 
coast, and the sea areas lying within these lines must be sufficiently 
closely linked to the land domain to be subject to the régime of internal 
waters. Base lines shall not be drawn to and from drying rocks and 
drying shoals. 

2. The coastal state shall give due publicity to the straight base lines 
drawn by it. 

Comment 


In drafting the first paragraph of this article at its fifth session, the 
Commission had used as a basis the judgment of the International Court 
of Justice in the Fisheries Case between the United Kingdom and Nor- 
way.’® It felt, however, that certain rules advocated by the experts who 
met at The Hague in 1953 ** might serve to round off the criteria adopted 
by the Court. It had therefore inserted these supplementary rules in the 
second paragraph of the article. 

Some governments raised objections to this second paragraph, arguing 
that the maximum distance of ten miles for base lines and the maximum 
distance from the coast of five miles seemed arbitrary and, moreover, not 
in conformity with the Court’s decision. Against this certain members. 
pointed out that the Commission had drafted these provisions for applica- 
tion ‘‘as a general rule,’’ that it would always be possible to depart from 
them if special circumstances justified doing so, and that the criteria laid 
down by the Court were not sufficiently precise for general application. 
After further study of the question the Commission decided, by a majority 
vote, that the second paragraph should be deleted so as not to make the 


15 International Court of Justice Reports, 1951 [46 A.J.I.L. 348 (1952) ]. 
16 Cf. A/CN.4/61/Ada. 1. 
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provisions of the first paragraph too mechanical. Only the final sentence 
was kept and added to the first paragraph. 

Certain changes were made in the text of paragraph 1. The words ‘‘as 
an exception’’ were deleted as having no legal relevance in the context; 
the system advocated by the article would be applicable in all cases where 
the circumstances mentioned existed. Moreover, the Commission made a 
number of changes designed to bring the text even more closely into line 
with the Court’s judgment in the above-mentioned Fisheries Case. In ad- 
dition, the Commission cut out the words ‘‘on the coast’’ in the same para- 
graph so as not to rule out the possibility of straight base lines being drawn 
from the coast to islands or betweeen the islands themselves. Obviously, 
the general conditions laid down in paragraph 1 of the article for drawing 
the lines must always be observed. It would not be permissible to draw 
the lines from the sea itself where such landmarks do not exist. 

The question arose whether in waters which become internal waters when 
the straight base-line system is applied the right of passage should not be 
granted in the same way as in the territorial sea. The Commission did 
not feel called upon to take a decision on this subject, and proposed to 


revert to it at a later date. 


ARTICLE 6 
Outer limit of the territorial sea 


The outer limit of the territorial sea is the line every point of which 
is at a distance from the nearest point of the base line equal to the 


breadth of the territorial sea. 


Comment 


The 1954 text of this article was not modified. 


ARTICLE 7 
Bays 


1. For the purpose of these regulations, a bay is a well-marked inden- 
tation whose penetration inland is in such proportion to the width of its 
mouth as to contain landlocked waters and constitute more than a mere 
curvature of the coast. An indentation shall not, however, be regarded 
as a bay unless its area is as large as or larger than that of the semi- 
circle drawn on the entrance of that indentation. 

2. If a bay has more than one entrance, this semi-circle shall be drawn 
on a line as long as the sum total of the length of the different entrances. 
Islands within a bay shall be included as if they were part of the water 
area of the bay. 

3. The waters within a bay the coasts of which belong to a single state 
shall be considered internal waters if the line drawn across the opening 
does not exceed twenty-five miles measured from the low-water line. 
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4. Where the entrance of a bay exceeds twenty-five miles, a closing 
line of such length shall be drawn within the bay. When different lines 
of such length can be drawn, that line shall be chosen which encloses 
the maximum water area within the bay. 

5. The provision laid down in paragraph 4 shall not apply to so-called 
“historical” bays or in cases where the straight base-line system pro- 
vided for in Article 5 is applicable. 


Comment 


The first paragraph, which is borrowed from the report of the Committee 
of Experts reproduced as an addendum to the second report by the special 
rapporteur on the régime of the territorial sea (A/CN.4/61/Add.1), lays 
down the conditions that must be satisfied by an indentation or curve, if 
it is to be regarded as a bay. In adopting this provision, the Commission 
repaired the omission to which attention had already been drawn by The 
Hague Codification Conference of 1930. An indentation will be regarded 
as a bay provided it conforms to the criterion adopted by the Commission, 
namely, that the distance between the two extremities shall be twice the 
depth of the indentation, i.e., twice the distance between the closing line 
and the head of the bay. 

If, as a result of the presence of islands, an indentation which has to be 
established as a ‘‘bay’’ has more than one entrance, the sum total of the 
length of the different entrances will be regarded as the length of the bay. 
Here, the Commission’s intention was to indicate that the presence of 
islands at the entrance to an indentation links it more closely with the 
territory, which may justify some alteration of the proportion between the 
length and the depth of the indentation. In such a case an indentation 
which without islands at its entrance would not fulfil the necessary condi- 
tions, is to be recognized as a bay. 

The third paragraph states that the waters within a bay shall be con- 
sidered internal waters if the line drawn across the opening does not exceed 
twenty-five miles measured from the low-water line. 

The majority in the Commission took the view that the maximum length 
of the closing line must be stated in figures and that a limitation based on 
geographical or other considerations, which would be necessarily vague, 
would not suffice. It considered, however, that the limit must be more 
than ten miles. Although not prepared to establish a direct ratio between 
the length of the closing line and the width of the territorial sea—such a 
relationship was formally denied by certain members of the Commission— 
it felt bound to take some account of tendencies to extend the width of the 
territorial sea by prolonging the closing line in bays. As an experiment 
the Commission suggests a distance of twenty-five miles; thus, the length 
of the closing line will be slightly more than twice the permissible maximum 
width of the territorial sea as laid down in paragraph 2 of Article 3. 
Since, firstly, historical bays, some of which are longer than twenty-five 
miles, do not come under this article and since, secondly, the provision 
contained in paragraph 1 of this article concerning the characteristics of 
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a bay is calculated to prevent abuse, it is possible that some extension of 
the closing line will be more readily accepted than a widening of the 
territorial sea in general. 

The majority in the Commission were opposed to a proposal that the 
length of the closing line should be set at twice the width of the territorial 
sea. The Commission rejected this proposal, particularly because it con- 
siders such a delimitation unacceptable to states that have adopted a width 
of three or four miles for their territorial sea. If the entrance to the bay 
is more than twenty-five miles wide, the closing line will be drawn within 
the bay at the point nearest to the territorial sea where the width does not 
exceed that distance. Where more than one line of twenty-five miles in 
iength can be drawn, the closing line will be so selected as to enclose the 
maximum water area within the bay. 

Paragraph 5 states that the foregoing provisions shall not apply to 
‘‘historical’’ bays. 

The Commission felt bound to propose only rules applicable to bays the 
coasts of which belong to a single state. As to other bays, the Commission 
does not have sufficient data at its disposal concerning the frequency of 
such cases or the regulations at present applicable to them. The Commis- 
sion would be grateful to governments if they would inform it in their 
replies of any cases of this type occurring in their territory and supply it 
with any information which may be of use to it. 


ARTICLE 8 
Ports 


For the purpose of delimiting the territorial sea, the outermost per- 
manent harbour works which form an integral part of the harbour sys- 
tem shall be regarded as forming part of the coast. 


Comment 


The 1954 text of this article was not modified. 


ARTICLE 9 
Roadsteads 


Roadsteads which are normally used for the loading, unloading and 
anchoring of vessels and which would otherwise be situated wholly or 
partly outside the outer limit of the territorial sea are included in the 
territorial sea. The coastal state must give due publicity to the limits 
of such roadsteads. 


Comment 


The only modifications made in the 1954 text of this article are the in- 
sertion of the word ‘‘normally’’ in the first line and the substitution of the 
words ‘‘which would otherwise be situated’’ for the words ‘‘which are 
situated.’’ 
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ARTICLE 10 
Islands 


Every island has its own territorial sea. An island is an area of land 
surrounded by water which in normal circumstances is permanently 
above high-water mark. 


Comment 


The 1954 text of this article was not modified. 

The Commission had intended to follow up this article with a provision 
concerning groups of islands. Like The Hague Conference for the Codifi- 
cation of International Law of 1930, the Commission failed to overcome the 
difficulties in the way of carrying out this intention. It was therefore 
obliged to abandon for the moment the proposal to devote a special article 
to this subject. Before taking any final decision on this provision, it will 
await the relevant comments by governments. Moreover, Article 5 may 
be applicable to groups of islands situated off the coasts, while the general 


rules will normally apply to other islands forming a group. 


ARTICLE 11 


Drying rocks and drying shoals 


Drying rocks and drying shoals which are wholly or partly within the 
territorial sea, as measured from the mainland or an island, may be 
taken as points of departure for further extending the territorial sea. 


Comment 


The modifications made in the 1954 text of this article (Article 12 of the 
1954 draft) do not affect the substance of the article. The phrase ‘‘ which 
are wholly or partly within the territorial sea’’ refers both to drying rocks 
and to drying shoals. 


ARTICLE 12 
Delimitation of the territorial sea in straits 


1. In straits joining two parts of the high seas and separating two 
or more states, the limits of the territorial sea shall be ascertained in the 
Same manner as on the other parts of the coast. 

2. If the breadth of the straits referred to in paragraph 1 is less than 
the extent of the belt of territorial sea adjacent to the two coasts, the 
maritime frontier of the states in question shall be determined in con- 
formity with Article 14. 

3. If the breadth of the straits exceeds the extent of the two belts of 
territorial sea, the waters lying between the two belts shall form part 
of the high seas. Nevertheless, if as a consequence of this delimitation 
an area of the sea not more than two miles in breadth should be entirely 
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enclosed within the territorial sea, that area may, by agreement between 
the coastal states, be deemed to be part of the territorial sea. 

4. Paragraph 1 and the first sentence of paragraph 3 of this article 
shall be applicable to straits which join two parts of the high seas and 
which have only one coastal state in cases in which the breadth of the 
straits is greater than twice the breadth of that state’s territorial sea. 
If, as a consequence of this delimitation, an area of sea not more than 
two miles across is entirely enclosed in the territorial sea, such area may 
be declared by the coastal state to form part of its territorial sea. 


Comment 


The 1954 text of this article (Article 13 of the 1954 draft) was not 
modified. 


ARTICLE 13 
Delimitation of the territorial sea at the mouth of a river 


1. If a river flows directly into the sea, the territorial sea shall be 
measured from a line drawn inter fauces terrarum across the mouth of 
the river. 

2. If the river flows into an estuary the coasts of which belong to a 
single state, Article 7 shall apply. 


Comment 


This article was in substance borrowed from the report of Sub-Committee 
II of the Second Committee of The Hague Conference for the Codification 
of International Law of 1930. So far as concerns paragraph 2, the Com- 
mission has not the necessary geographical data at its disposal to decide 
whether this provision is applicable to all existing estuaries. One member 
of the Commission drew attention to the special situation existing at the 
mouth of the River Plate. The Commission trusts that governments will 
inform it in their replies of any special situation existing in their territory 
in this connexion, so that the Commission may take it into account when 
drafting this article at the next session. 


ARTICLE 14 


Delimitation of the territorial sea of two states, 
the coasts of which are opposite each other 


1. The boundary of the territorial sea between two states the coasts 
of which are opposite each other at a distance less than the extent of 
the belts of territorial sea adjacent to the two coasts is, in the absence 
of agreement between those states or unless another boundary line is 
justified by special circumstances, the median line every point of which 
is equidistant from the nearest points on the base line from which the 
width of the territorial sea of each country is measured. 
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2. Lines shall be marked on the largest-scale charts available which 
are officially recognized. 


Comment 


Apart from the addition of paragraph 2, the modifications made in the 
1954 text of this article (Article 15 of the 1954 draft) do not affect the 
substance of the article. 


ARTICLE 15 
Delimitation of the territorial sea of two adjacent states 


1, The boundary of the territorial sea between two adjacent states is 
drawn, in the absence of agreement between those states or unless an- 
other boundary line is justified by special circumstances, by application 
of the principle of equidistance from the nearest points on the base line 
from which the width of the territorial sea of each country is measured. 

2. Lines shall be marked on the largest-scale charts available which 
are officially recognized. 


Comment 


Apart from the addition of paragraph 2, the modifications made in the 
1954 text of this article (Article 16 of the 1954 draft) do not affect the 
substance of the article. 


Cuapter III. Rieut or INNOCENT PASSAGE 


The Commission recognized that in the 1954 draft the method of grouping 
the articles contained in this chapter laid itself open to criticism. It has 
tried to meet the objections raised without altering the sense of the rules 
adopted. 

The chapter now contains four sections: 

Section A. General rules; Section B. Merchant vessels; Section C. 
Government vessels other than warships; Section D. Warships. 


SECTION A. GENERAL RULES 


ARTICLE 16 
Meaning of the right of innocent passage 


1. Subject to the provisions of the present rules, vessels of all states 
shall enjoy the right of innocent passage through the territorial sea. 

2. Passage means navigation through the territorial sea for the pur- 
pose either of traversing that sea without entering internal waters, or 
of proceeding to internal waters, or of making for the high seas from 
internal waters. 

3. Passage is innocent so long as the vessel does not use the terri- 
torial sea for committing any acts prejudicial to the security of the 
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coastal state or contrary to the present rules, or to other rules of inter- 
national law. 

4. Passage includes stopping and anchoring, but insofar only as the 
same are incidental to ordinary navigation or are rendered necessary by 
force majeure or by distress. 


Comment 


The provisions of Article 18 of the 1954 draft recognized the right of 
merchant vessels to innocent passage through the territorial sea. They 
now form paragraph 1 of Article 16. For the right in question to be 
claimable, however, the passage must in fact be an innocent one. Passage 
will not be innocent if the vessel commits acts referred to in paragraph 3. 


ARTICLE 17 
Duties of the coastal state 


1. The coastal state must not hamper innocent passage through the 
territorial sea. It is bound to use the means at its disposal to ensure 
respect in the territorial sea for the principle of the freedom of com- 
munication and not to allow the said sea to be used for acts contrary to 
the rights of other states. 

2. The coastal state is bound to give due publicity to any dangers to 
navigation of which it has knowledge. 


Comment 


As regards the duties of the coastal state, the Commission has brought 
out more clearly than in its first draft the point that the duty of ensuring 
innocent passage to the fullest possible extent consists primarily in the 
duty not to hamper such passage. 


ARTICLE 18 
Rights of protection of the coastal state 


1. The coastal state may take the necessary steps in its territorial sea 
to protect itself against any act prejudicial to its security or to such other 
of its interests as it is authorized to protect under the present rules. 

2. In the case of vessels proceeding to internal waters, the coastal state 
Shall also have the right to take the necessary steps to prevent any 
breach of the conditions to which the admission of those vessels to those 
waters is subject. 

3. The coastal state may suspend temporarily and in definite areas of 
its territorial sea the exercise of the right of passage if it should deem 
such suspension essential for the protection of the rights referred to in 
Paragraph 1. Should it take such action, it is bound to give due pub- 
licity to the suspension. 
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4. There must be no suspension of the innocent passage of foreign ves- 
sels through straits normally used for international navigation between 
two parts of the high seas. 


Comment 


The term ‘‘public policy’’ used in Article 20 of the 1954 draft being 
interpretable in different ways, the Commission preferred a text contain- 
ing no mention of it. It also included a clause formally prohibiting inter- 
ference with passage through straits used for navigation between two parts 
of the high seas—a prohibition which in the previous draft applied to war- 
ships only. Although the expression ‘‘used for navigation between two 
parts of the high seas’’ was criticized by certain members, the Commission 
felt bound to retain it, particularly in view of its use by the International 
Court of Justice in the Corfu Channel case.*7 The Commission, however, 
was of the opinion that it would be in conformity with the Court’s de- 
cision to insert the word ‘‘normally’’ before the word ‘‘used.’’ 


ARTICLE 19 


Duties of foreign vessels during their passage 


Foreign vessels exercising the right of passage shall comply with the 
laws and regulations enacted by the coastal state in conformity with 
these rules and other rules of international law and, in particular, as 
regards: 

(a) The safety of traffic and the protection of channels and buoys; 

(b) The protection of the waters of the coastal state against pollution 
of any kind caused by vessels; 

(c) The conservation of the living resources of the sea; 

(d) The rights of fishing, hunting and analogous rights belonging to 
the coastal state; 

(e) Any hydrographical survey. 


Comment 


To the list, which is not exhaustive, of regulations enacted by the coastal 
state with which foreign vessels must comply during their passage, the 
Commission has added the rules concerning hydrographical surveys. 


MERCHANT VESSELS 


SECTION B. 


f 

ARTICLE 20 I 

Charges to be levied upon foreign vessels 

1. No charge may be levied upon foreign vessels by reason only of y 
their passage through the territorial sea. V 
2. Charges may only be levied upon a foreign vessel passing through p 
the territorial sea as payment for specific services rendered to the vessel. r 


17 International Court of Justice Reports, 1948 and 1949. 
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Comment 


The 1954 text of this article (Article 22 of the 1954 draft) was not 
modified. 


ARTICLE 21 
Arrest on board a foreign vessel 


1. A coastal state may not take any steps on board a foreign merchant 
vessel passing through the territorial sea to arrest any person or to con- 
duct any investigation by reason of any crime committed on board the 
vessel during its passage, save only in the following cases: 

(a) If the consequences of the crime extend beyond the vessel; or 

(b) If the crime is of a kind to disturb the peace of the country or 
the good order of the territorial sea; or 

(c) If the assistance of the local authorities has been requested by the 
captain of the vessel or by the consul of the country whose flag the 
vessel flies. 

2. The above provisions do not affect the right of the coastal state to 
take any steps authorized by its laws for the purpose of an arrest or 
investigation on board a foreign vessel lying in its territorial sea or 
passing through the territorial sea after leaving the internal waters. 

3. In considering whether or how an arrest should be made, the local 
authorities shall pay due regard to the interests of navigation. 


Comment 


The text of paragraph 3 in the present draft brings out more clearly 
than the corresponding paragraph in Article 23 of the 1954 draft the need 
for taking the utmost care not to hamper navigation by making arrests 
unless absolutely necessary. 


ARTICLE 22 
Arrest of vessels for the purpose of exercising civil jurisdiction 


1. A coastal state may not arrest or divert a foreign vessel passing 
through the territorial sea for the purpose of exercising civil jurisdiction 
in relation to a person on board the vessel. 

2. A vessel may be arrested only in respect of a maritime claim arising 
from one of the causes listed in Article 1 of the International Convention 
relating to the Arrest of Sea-going Ships concluded at Brussels on 10 
May 1952. 

3. A claimant may arrest either the particular vessel in respect of 
which the maritime claim arose or any other vessel owned by the person 
who at the time when the maritime claim arose was the owner of the 
particular vessel; but no vessel, other than the particular vessel in 
respect of which the claim arose, may be arrested in connexion with any 
maritime claim relating to: 
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(a) Disputes as to the title to or ownership of any vessel; 

(b) Disputes between co-owners of any. vessels as to the ownership, 
possession, employment or earnings of that vessel; 

(c) The mortgage or hypothecation of any vessel. 

4. The above provisions are without prejudice to the right of the 
coastal state, in accordance with its laws, to levy execution against or to 
arrest, for the purpose of any civil proceedings, a foreign vessel lying in 
the territorial sea or passing through the territorial sea after leaving the 
internal waters. 


Comment 


This article has been brought into line with the provisions of the Brussels 
Convention relating to the Arrest of Sea-going Ships dated 10 May 1952. 
This convention gives a larger list of cases in which arrest is permitted 
than the Commission’s 1954 draft, which had followed the example set by 
The Hague Conference of 1930 for the Codification of International Law. 
The Commission felt bound to adopt the rules of the Brussels Convention, 
not only because unification is essential on this point but also because the 
rules of the convention which are more recent than those drawn up in 
1930, were prepared and framed with great care by the maritime law 


experts of a large number of maritime states. 


SECTION C. GOVERNMENT VESSELS OTHER THAN WARSHIPS 


ARTICLE 23 
Government vessels operated for commercial purposes 
The rules contained in the preceding articles of this chapter shall also 
apply to government vessels operated for commercial purposes. 
Comment 


The 1954 text of this article (Article 25 of the 1954 draft) was not 
modified. 


ARTICLE 24 
Government vessels operated for non-commercial purposes 


[The status of these vessels is left in abeyance.] 


Comment 


The Commission wished to bring out more clearly than it had in 1954 
the fact that the question of the treatment of government vessels used 
solely for governmental and non-commercial purposes, with the exception 
of warships which are dealt with in Section D, remains in abeyance. The 
Commission felt bound to follow The Hague Conference of 1930 for the 
Codification of International Law in this matter. 
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SECTION D. WARSHIPS 
ARTICLE 25 
Passage 


1. The coastal state may make the passage of warships through the 
territorial sea subject to previous authorization or notification. Nor- 
mally it shall grant innocent passage subject to the observance of the 
provisions of Articles 18 and 19. 

2. It may not interfere in any way with innocent passage through 
straits normally used for international navigation between two parts of 
the high seas. 

3. Submarines shall navigate on the surface. 


Comment 


After noting comments by certain governments and reviewing the ques- 
tion, the Commission felt obliged to amend this article (Article 26 of the 
1954 draft) so as to stress the right of the coastal state to make the right 
of passage of warships through the territorial sea subject to previous 
authorization or notification. Where previous authorization is required, 
it should not normally be subject to conditions other than those laid down 
in Articles 18 and 19. In certain parts of the territorial sea or in certain 
special circumstances, the coastal state may, however, deem it necessary to 
limit right of passage more strictly in the case of warships than in that of 
merchant vessels. The article provides a clearer recognition of this right 
than the 1954 text. But, in straits normally used for international naviga- 
tion between two parts of the high seas, the right of passage must not be 
made subject to previous authorization or notification. The article does 
not affect the rights of states under a convention governing passage through 
the straits to which it refers. 

The Commission expresses the hope that it will not normally be necessary 
to request a special authorization for each passage and that the authoriza- 
tion will be issued in general terms giving vessels the right of passage 
provided they comply with the regulations enacted by the coastal state. 


ARTICLE 26 
Non-observance of the regulations 


If any warship does not comply with the regulations of the coastal 
State and disregards any request for compliance which may be brought 
to its notice, the coastal state may require the warship to leave the 
territorial sea. 


Comment 


Paragraph 1 of this article as adopted at the 1954 session (Article 27 
of the 1954 draft) has become superfluous, as the parallel provision in 
Article 19 of the present draft applies to all vessels, including warships. 
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CHAPTER IV 
OTHER DECISIONS OF THE COMMISSION 


I, AMENDMENTS TO THE STATUTE OF THE COMMISSION 


Transfer of the Commission’s Seat from New York to Geneva 


25. On the proposal of Mr. Garcia-Amador, the Commission unanimously 
decided to recommend to the General Assembly an amendment to Article 
12 of its Statute transferring its seat from New York to Geneva. The text 
of the amended article would be as follows: 


12 


‘*The Commission shall sit at the European Office of the United 
Nations at Geneva. The Commission shall, however, have the right to 
hold meetings at other places after consultation with the Secretary- 
General.’’ 


26. In support of this proposal, the members affirmed that the European 
Office affords the best conditions for their work; that the atmosphere of 
Geneva is more favourable than that of New York for the studies of a body 
of technical experts called upon to solve legal problems, setting aside the 
political contingencies of the moment as far as possible ; that Geneva has an 
exceptionally well-planned law library which is more complete than that 
at United Nations Headquarters and contains, inter alia, a remarkable 
collection of legal works in European languages. The members aiso 
stressed that, in their view, the transfer of the Commission’s seat from New 
York to Geneva was calculated to simplify arrangements for its sessions by 
the United Nations Secretariat. 


Term of Office of Members of the Commission 


27. The Commission decided to recommend to the General Assembly an 
amendment to Article 10 of its Statute, providing that members should be 
elected for a period of five years. It considers that this amendment should 
take effect from 1 January 1957, the date on which members elected at the 
eleventh session of the General Assembly will take up their duties. The 
text of the amended article would be as follows: 


Article 10 


‘‘The members of the Commission shall be elected for five years. 
They shall be eligible for re-election.”’ 


28. The Commission considers that the change of the term of office from 
three years to five years would be beneficial to the continuity of the work of 
the Commission, in particular with respect to the preparation and col- 
sideration of the reports of the special rapporteurs. 
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II. DATE AND PLACE OF THE EIGHTH SESSION 


29. After consulting the Secretary-General, in accordance with the pro- 
visions of Article 12 of its Statute, and being informed of his views, the 
Commission decided to hold its next session at Geneva, Switzerland, for a 
period of ten weeks beginning on 23 April 1956. 

30. With regard to the duration of the session, the Commission wishes to 
emphasize that ten weeks is the indispensable minimum period it would 
require to carry out the work entrusted to it under General Assembly 
resolution 899 (IX), namely, to complete its study of the régime of the high 
seas, the régime of the territorial sea and of related topics, and to submit its 
final report on these subjects in time for the General Assembly to consider 
them in 1956; and to begin consideration of the items of its agenda held 
over from the seventh session. 


Ill. PLANNING OF FUTURE WORK OF THE COMMISSION 


31. The Commission decided to begin the study of two topics, namely, 
‘State responsibility’’ and ‘‘Consular intercourse and immunities.”’ 


IV. APPOINTMENT OF THREE SPECIAL RAPPORTEURS 


32. The Commission appointed Sir Gerald Fitzmaurice special rap- 
porteur on the ‘‘ Law of treaties.’’ 

33. The Commission appointed Mr. F. V. Garcia-Amador special rap- 
porteur on ‘‘State responsibility.’ 

34. The Commission appointed Mr. Jaroslav Zourek special rapporteur 
on ‘‘Consular intercourse and immunities.’’ 


V. PUBLICATION OF DOCUMENTS OF THE INTERNATIONAL LAW COMMISSION 


39. The Commission adopted a draft resolution submitted by Mr. S. B. 
Krylov (A/CN.4/L.62/Rev.1) concerning the publication of documents of 
the Commission. The text of this resolution reads as follows: 


**The International Law Commission, 

**Recalling that in its resolution 176 (II) of 21 November 1947 on 
the teaching of international law, the General Assembly stated that 
‘one of the most effective means of furthering the development of 
international law consists in promoting public interest in this subject 
and using the media of education and publicity to familiarize the 
peoples with the principles and rules that govern international rela- 
tions,’ 

“‘Considering that the Commission is the organ established by the 
General Assembly for the promotion of the progressive development of 
international law and its codification, and that it is highly desirable 
that the records of its proceedings be made easily available both to 
educational institutions and to the general public, 
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‘‘Considering that, for various reasons, it has been difficult for 
interested persons and institutions to acquire the studies, special 
reports and summary records of the Commission, 

‘*Recalling that the General Assembly, in its resolution 686 (VII) 
of 5 December 1952, requested the Secretary-General to prepare a re- 
port concerning, inter alia, the contents of a Juridical Yearbook as a 
possible publication of the United Nations, 

**1. Requests the Secretary-General, in preparing the above-men- 
tioned report, to take into consideration the possibility of printing the 
studies, special reports and summary records of the Commission ; 

**2. Recommends to the General Assembly, in connexion with its 
consideration of the report of the Commission on the work of its 
seventh session, to examine the possibilities of printing the studies, 
special reports and summary records of the Commission, including the 
possibility of publishing them in the United Nations Juridical Year- 
book contemplated in General Assembly resolution 686 (VII).’’ 


VI. CO-OPERATION WITH INTER-AMERICAN BODIES 


36. On the proposal of Mr. F. V. Garcia-Amador, the Commission adopted 
a draft resolution (A/CN.4/L.60) on co-operation with Inter-American 
bodies. The text of this resolution is as follows: 


International Law Commission, 

**Recalling the resolution ** adopted at its sixth session regarding 
closer co-operation with Inter-American bodies, 

‘Noting the oral report of the representative of the Secretary- 
General of the United Nations concerning the steps so far taken to 
carry out the terms of this resolution, 

‘Considering that further contacts should be established between 
the Commission and the Inter-American Council of Jurists through 
the participation of their respective secretaries in the sessions of these 
bodies, 

** Decides 

**1. To request the Secretary-General to authorize the Secretary of 
the International Law Commission to attend, in the capacity of an 
observer for the Commission, the third meeting of the Inter-American 
Council of Jurists, to be held in Mexico City in the beginning of 1956, 
and to report to the Commission at its next session concerning such 
matters discussed by the Council as are also on the agenda of the 
Commission ; 

‘2. To communicate this decision to the Inter-American Council of 
Jurists and to express the hope that the Council may be able, for 4 


18 See Official Records of the General Assembly, Ninth Session, Supp. No. 9, A/2693, 
21. 
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similar purpose, to request its Secretary to attend the next session of 
the Cor mission.”’ 


VII. QUESTION OF STATING DISSENTING OPINIONS 


37. The Commission considered a draft resolution submitted by Mr. 
Jaroslav Zourek (A/CN.4/L.61) on the question of stating dissenting 
opinions. The draft resolution read as follows: 


“*The International Law Commission, 

‘Considering that it was created with the object of promoting the 
progressive development of international law and its codification 
(article 1 of the Statute of the Commission), 

Considering that it is required under article 20 of its Statute, in 
preparing its drafts with a view to the codification of international law 
and in submitting them to the General Assembly, to specify ‘the extent 
of agreement on each point in the practice of States and in doctrine,’ 
and the ‘divergencies and disagreements which exist, as well as argu- 
ments invoked in favour of one or another solution,’ 

Considering that the final report on the work of each session which 
the International Law Commission submits annually to the General 
Assembly should therefore record all the views expressed in the Com- 
mission and the main arguments invoked in favour of the various 
solutions, 

Considering that the best method of achieving this is to allow the 
members of the Commission to express their dissenting opinions in an 
annex to the final report, 

Decides that any member of the International Law Commission 
shall have the right to add a short statement of his dissenting opinion 
to any decision taken by the Commission on draft rules of interna- 
tional law, if the said decision does not in whole or in part express 
the unanimous opinion of the members of the Commission.”’ 


38. However, the Commission reaffirmed the existing rule adopted at the 
third session, that detailed explanations of dissenting opinions should not 
be inserted in the report, but merely a statement to the effect that, for 
reasons given in the summary records, a member was opposed to the adop- 
tion of a certain article or of a particular passage of the report.*® 


VIII. REPRESENTATION AT THE GENERAL ASSEMBLY 


39. The Commission decided that its Chairman, Mr. Jean Spiropoulos, 
should represent it at the tenth session of the General Assembly for purposes 
of consultation. 


19 Faris Bey el-Khouri, for the reasons set forth in the summary record of the 330th 
meeting, declared that he was opposed to any statement in the report of a dissenting 
opinion. 
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ANNEX 


COMMENTS BY GOVERNMENTS ON THE PROVISIONAL ARTICLES CONCERNING THE 
REGIME OF THE TERRITORIAL SEA ADOPTED BY THE INTERNATIONAL LAW 
COMMISSION AT ITS SIXTH SESSION IN 1954 * 


1. Australia 


LETTER DATED 18 Aprit 1955 rRoM THE AUSTRALIAN 
MISSION TO THE UNITED NATIONS 


[ Original: English | 


The permanent representative of Australia to the United Nations pre- 
sents his compliments to the Secretary-General of the United Nations and 
has the honour to refer to the Secretary-General’s telegram LEG.292/9/01 
dated 3 February 1955, inviting comments from individual Governments 
on draft articles on the régime of the territorial sea as provisionally adopted 
by the International Law Commission. 

It would be appreciated if the International Law Commission could be 
informed that the Government of Australia has, in view of the existing 
pending dispute between the Governments of Japan and Australia for the 
solution of which an approach to the International Court of Justice is under 
discussion, preferred to furnish no comments upon the Commission’s Pro- 
visional Articles. 


2. Belgium 


TRANSMITTED BY A LETTER DATED 5 Marcu 1955 FrRoM THE PERMANENT 
DELEGATION OF BELGIUM TO THE UNITED NATIONS 


[Original: French] 


The Belgian Government wishes to make the following comments on the 
provisional articles concerning the régime of the territorial sea adopted by 
the International Law “ommission at its sixth session: 


Article 3. Breadth of the territorial sea 


It will be very difficult, not to say impossible, to arrive at an agreement 
if no country is prepared to make concessions. 

The draft article as given in Mr. Francois’ third report (A/CN.4/77 of 4 
February 1954, Article 4) may reconcile the different points of view. That 
draft lays down the principle of a breadth of three miles, while authorizing 
coastal states to extend it up to a limit of twelve miles, subject to two 
conditions. The principle of delimitation by international agreement 
should, however, be expressly recognized in the text. The last sentence 
of Mr. Francois’ draft does not offer adequate guarantees in that respect. 
It read as follows: 


*See 49 A.J.I.L. Supp. 26-43 (1955) for text of provisional articles referred to in 
these Comments by Governments. 
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‘‘Any dispute concerning the validity of measures adopted for the 
aforementioned purpose shall be submitted to an international concilia- 
tion procedure or, if no agreement is reached, to arbitration.’’ 


It is of course wise to provide for some recourse against unilateral 
measures already adopted. Preferably, however, disputes should be fore- 
stalled and a third stipulation added authorizing a state to extend the 
territorial sea, and so to limit the zone of the high sea, on the condition that 
agreement has first been reached with the states interested in the fishing 
zones proposed to be restricted. 

In this respect, the question of the territorial sea impinges on the régime 
governing fishing on the high seas, for which a system of international 
regulation is contemplated. 


Article 12. Drying rocks and shoals 


In Article 5, paragraph 2, it is stated that base lines shall not be drawn 
to and from drying rocks and shoals, whereas Article 12 provides that 
drying rocks and shoals which are wholly or partly within the territorial 
sea may be taken as points of departure for delimiting the territorial sea. 

At first glance, these two articles seem to contradict each other. The 
comment given on page 43 of document A/CN.4/88 does not make it en- 
tirely plain what reasoning led the Commission to state that the provisions 
of these two articles are compatible. 

The summary record of the Commission’s discussion (A/CN.4/SR.260, 
page 13) sheds more light on the subject: Article 13 [12] states a general 
principle which applies to the equally general rule concerning the normal 
base line, namely the low water line (Article 4), whereas Article 5 is con- 
cerned only with exceptional cases. 

As regards the difference in the terminology used in the two articles, 
it would seem preferable to make the terminology uniform by replacing in 
Article 5, paragraph 2, the words fonds affleurant a basse mer by the words 
rochers ou fonds couvrants et découvrants which occur in Article 12. 
Moreover, the summary record of the Commission’s debate (A/CN.4/SR. 
260, page 14) suggests that the latter expression corresponds more closely 
to the phrase ‘‘drying rocks and shoals’’ which is used in the English text 
and which is taken from the (English) report of the Committee of Experts. 

The Belgian Government understands the words ‘‘shoals . . . wholly or 
partly within the territorial sea’’ to mean, as defined in Mr. Lauterpacht’s 
amendment (A/CN.4/SR.261, page 3), ‘‘shoals .. . if within the territorial 
sea as measured from the mainland or from an island’’ (cf. ibid., page 6). 


Article 16. Delimitation of the territorial sea of two adjacent states 


The text of Article 16 as given in the report (A/CN.4/88) does not, in 
this government’s view, take Belgium’s earlier suggestions into account. 

According to the text of Article 16, there are only two possible ways of 
drawing the boundary : 
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(a) By agreement between adjacent states; or, 

(b) In the absence of such agreement, by application of the principle 
of equidistance from the base lines. 

What will happen in a case in which special circumstances justify a 
boundary line drawn otherwise than as described in (b) and the two parties 
do not agree on a such boundary line? Is it to be inferred, particularly in 
view of what is said in the last paragraph of the comment on Article 16, 
that in this event the matter will be submitted to arbitration? If that is 
the intention, the text does not make it sufficiently plain. 

The text as it now stands fails to indicate clearly whether a state can ask 
for the revision of an agreement existing between it and an adjacent state. 

The Belgian Government suggests the following text: 


‘Article 16 


**1. The boundary of the territorial sea between two adjacent states 
is drawn by application of the principle of equidistance from the base 
lines from which the width of the territorial sea of the two countries 
is measured. 

**2. Nevertheless, a boundary drawn by agreement between two 
adjacent states shall remain in effect. 

**3. In the absence of an agreement and if a boundary drawn other- 
wise than as described in paragraph 1 is justified by special circum- 
stances, the boundary shall be drawn by agreement between the two 
adjacent states.’’ 


This leaves unsettled what is meant by the expression ‘‘special cireum- 
stances.’’ Does it mean circumstances in which owing to the configuration 
of the coasts, it would be impossible or difficult to apply the principle of 
equidistance? Or would the expression ‘‘special cireumstances’’ also cover 
the case where a country invokes historical arguments? 


Article 26. Passage of warships 


The drafts submitted earlier did not contain the provision which now 
appears in paragraph 2 of this article, to wit, that a state may prohibit 
passage in the circumstances envisaged in Article 20. The purpose of this 
addition would seem to be to limit the ‘‘exceptional circumstances’’ of 
which paragraph 1 speaks to those mentioned in Article 20 with reference 
to vessels other than warships. The Belgian Government is inclined rather 
to associate itself with the comments which accompanied Article 12 of the 
draft prepared by the Conference of The Hague, 1930: 


‘**To state that a coastal State will not forbid the innocent passage of 
foreign warships through its territorial sea is but to recognize existing 
practice. That practice also, without laying down any strict and ab- 
solute rule, leaves to the State the power, in exceptional cases, to 
prohibit the passage of foreign warships in -its territorial sea.’’ 


we 
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3. Brazil 


NOTE VERBALE DATED 28 FrespruaryY 1955 FROM THE PERMANENT 
DELEGATION OF BRAZIL TO THE UNITED NATIONS 


[Original: English] 


The alternate delegate of Brazil to the United Nations presents his 
compliments to the Secretary-General of the United Nations and with 
reference to note LEG.292/9/01 of 31 August 1954, regarding the provi- 
sional articles on the ‘‘ Régime of territorial sea,’’ has the honour to present 
the following comments of the Government of Brazil on Chapter 4 of Docu- 
ment A/CN.4/88, ‘‘ Régime of territorial sea.’’ 

2. With regard to Article 9 thereof, the Brazilian Government are of the 
opinion that the outer limit of roadsteads should be included in the base 
line for measuring the width of the territorial sea instead of having such 
roadsteads merely included in the territorial sea. It would of course be 
necessary, in keeping with the above suggestion, that states should previ- 
ously delimit such roadsteads. Working Paper No. 11, drawn up by the 
Preparatory Commission for The Hague Conference for the Codification of 
International Law, adopts a similar point of view. In accordance with the 
Brazilian Government’s suggestion, Article 9 would then read as follows: 


‘*Article 9. Roadsteads. Roadsteads which are used for the load- 
ing, unloading and anchoring of vessels and which are situated 
wholly or partly outside the outer limit of the territorial sea shall have 
their outer limits included in the base line from which the width of 
the territorial sea will be measured. The coastal state must give due 
publicity to the limits of such roadsteads.’’ 


3. As to Article 12, Brazil favours adding islands to the points of de- 
parture for delimiting the territorial sea, perhaps by inserting the word 
‘“island’’ before ‘‘dry rocks and shoals.’’ If a rock or shoal totally or 
partially situated within the territorial sea can be taken as a point of 
departure for delimiting the territorial sea, it is even more reasonable that 
an island in the same case be also taken as a point of departure. This 
does not involve attributing to an island in this situation its own territorial 
sea, but provides for its inclusion in the base line. 

4. The Brazilian Government are in full agreement with the remaining 
provisional articles drafted by the International Law Commission. 


4. Egypt 
TRANSMITTED BY A LETTER DATED 4 May 1955 FROM THE PERMANENT 
DELEGATION OF EGYPT TO THE UNITED NATIONS 
[Original: English] 


At its third session in 1951. the International Law Commission decided 
to initiate work on the topic ‘‘Régime of territorial waters’’ which was 
previously selected for codification. 
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At its sixth session, the Commission, after considering the last report 
submitted by M. J. P. A. Francois, appointed special rapporteur on this 
topic, adopted a number of draft articles with comments, and submitted 
them to the governments in conformity with the provisions of its Statute. 

Accordingly, the Government of the Republic of Egypt has carefully 
studied the above-mentioned draft articles, and by comparing them at the 
same time, with the corresponding articles forming the Egyptian internal 
law regarding the same question, considers that, except for certain details, 
the principles they contain are in accordance with both the common inter- 
national law and the Egyptian internal law. 

However, the Egyptian Government finds it necessary to give its own 
point of view on the following articles. 


Article 3 


This article, which concerns the breadth of the territorial sea, has been 
postponed pending the reception of the replies and proposals of govern- 
ments concerning this matter. 

It appears from the introduction to Chapter IV of the International 
Law Commission’s report covering the work of its sixth session, that the 
question of the breadth of the territorial sea was the object of different 
divergent opinions which were expressed during the debate at the various 
sessions of the Commission, and during which different suggestions were 
made. 

However, the Egyptian Government is particularly in favour of adopting 
the suggestion according to which the breadth of the territorial sea may 
be fixed by each coastal state in accordance with its needs; provided that 
it does not exceed the limit of six miles, and this for the following reasons: 

1. That as was stressed in the Commission’s report, the breadth of the 
territorial sea actually depends on different factors which vary from case 
to case. 

2. That the three miles belt of sea adopted by some governments may no 
longer be sufficient for securing the state’s security necessities, especially 
if it was taken into consideration that the three-miles limit was originally 
based on the maximum range of the cannonshot from the shore, which 
is much greater nowadays. 

3. That it is suitable, on the other hand, not to allow the extension of 
the territorial sea beyond the six-miles limit so as to safeguard the principle 
of the freedom of the open sea, over which the international law forbids the 
acquisition of sovereignty. ‘ 


Article 5, paragraph 2 


This paragraph declares that the straight base line, mentioned in para- 
graph 1, may be drawn between headlands of the coastline or between any 
such headland and an island less than five miles from the coast, or between 
such islands; while the corresponding article in the Egyptian internal law 
allows the drawing of such a base line if the island is situated at a distance 
not further than twelve miles from the coast. 
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The Egyptian Government, therefore, reserves the right of giving its 
final opinion on this paragraph until a definite solution has been given to 
both the questions of the breadth of the territorial sea, and groups of 
islands. 


Article 7. Bays 


This article has also been postponed due to its connexion with the ques- 
tion of the breadth of the territorial sea. 

It is generally admitted that the maritime territory of every state extends 
to the bays and adjacent parts of the sea enclosed by headlands belonging 
to the same state. Nevertheless, it has been claimed by some jurists that 
inlets having an entrance more than ten miles wide cannot be held to be 
territorial. There is, in fact, no unanimity of opinion on the question, but 
it might be convenient to adopt the solution which was taken by the In- 
stitute of International Law in 1894 in favour of the twelve-mile width, 
subject to greater extent of jurisdiction established by long-continued usage. 


Article 26 


This article declares the right of foreign warships to innocent passage 
through the territorial sea or through the straits used for international 
navigation between two parts of the high seas. 

The Egyptian Government has no objection on this principle, but would, 
nevertheless, be in favour of according each state the right of putting a 
certain limitation to the number of warships belonging to the same foreign 
country and passing through at the same time. 


5. El Salvador 


LETTER DATED 20 DECEMBER 1954 FROM THE MINISTRY 
oF ForEIGN AFFAIRS OF EL SALVADOR 


[Original: Spanish] 


I have pleasure in referring to your communication LEG./292/9/01, 
dated 31 August 1954, with which you sent a copy of the report of the In- 
ternational Law Commission on the work of its sixth session held in Paris 
from 3 June to 28 July 1954, at which the topic ‘‘ Régime of the territorial 
sea’’ was discussed. 

In your note you state that the Commission would like to receive com- 
ments from governments on the subject of the breadth of the territorial 
sea, and you add that it would be appreciated if the Salvadorian Govern- 
ment would communicate its comments before 1 February 1955. 

I have pleasure in informing you that this Ministry is now engaged in 
studying Chapter IV of the Commission’s report, concerning the régime 
of the territorial sea. The Ministry is deeply interested in the question, 
for Article 7 of the Political Constitution now in force provides that ‘‘the 
adjacent seas to a distance of two hundred sea miles from the low water 
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line,’’ and also the corresponding air space, subsoil and continental shelf, 
form part of national territory. 

As you will gather, in conformity with the aforementioned constitutional 
provision, the sovereignty of El Salvador extends to two hundred sea miles 
of territorial sea and to the corresponding continental shelf, and it is 
wholly unacceptable for this country that in any international convention 
relating to the territorial sea principles should be adopted which conflict 
with its legitimate rights. Accordingly, this Ministry is prepared to 
endorse suggestion 7 (page 13 of the report), which says that the basis of 
the breadth of the territorial sea should be the area of sea situated over its 
continental shelf, subject always to the proviso that the term ‘‘ continental 
shelf’’ is understood to mean the submarine platform extending to two 
hundred sea miles from the coast, reckoned from the low-water line. 

I shall be pleased to amplify these comments in due time. 


6. Haiti 


LETTER DATED 22 Marcu 1955 rrom THE DEPARTMENT 
OF STATE FOR FOREIGN AFFAIRS OF HalITI 


[Original: French] 


The Secretary of State has noted that the Secretary-General of the 
United Nations would like to receive the comments of the Haitian Govern- 
ment on Chapter IV of the report [of the International Law Commission 
on the work of its sixth session, document A/2693], containing provisional 
articles concerning the régime of the territorial sea. 

With a view to enabling the Secretary-General to act as requested by the 
International Law Commission, I have pleasure in communicating to you 
the following comments on the draft articles in question. 

It should be explained first of all that the Republic of Haiti has no 
legislation relating to the territorial sea. In practice, the Government of 
Haiti has adopted the distance of six sea miles as the breadth of the Haitian 
territorial sea, and has so notified a number of governments, including those 
of the United States of America and Italy, which had requested informa- 
tion concerning the limits of the territorial sea. 

This breadth of six sea miles, measured from the low-water mark as 
base line, seems indeed to be the most suitable for Haiti. 

Draft Article 12 lays down a rule according to which drying rocks and 
shoals may be taken as points of departure for delimiting the territorial sea. 

This Department considers that this provision should be deleted, as it 
might lead to an excessive extension of the territorial sea; it is, in any case, 
incompatible with the provisions of the last paragraph of draft Article 5. 

Under draft Article 26 warships are to have the right of passage through 
the territorial sea without previous authorization or notification. 

This Department considers that, in conformity with the most generally 
accepted international practice, foreign warships should not have the right 
of passage through the territorial sea except with the consent of the coastal 
state, to which the ship concerned must address a request. 
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Clearly, by reason of their special characteristics, it is desirable that the 
coastal state should be able at all times to control or even to prohibit the 
passage of warships. 

This Department reserves the right to submit, if the occasion arises and 
at the appropriate time, any other comments it may consider necessary. 


7. Iceland 


NOTE VERBALE DATED 26 Marcu 1955 FroM THE 
MINISTRY OF FOREIGN AFFAIRS OF ICELAND 


[ Original: English] 


The Government of Iceland has studied the provisional articles concern- 
ing the régime of the territorial sea drafted by the International Law 
Commission [at its sixth session, document A/2693] and has the honour 
to submit the following comments: 


1. Preliminary remarks 


The Government of Iceland has already stated its views regarding certain 
aspects of coastal jurisdiction in an earlier communication. That com- 
munication is reproduced in the report of the International Law Com- 
mission covering the work of its fifth session (General Assembly, Official 
Records, Eighth Session, Supplement No. 9, document A/2456, pp. 52-58). 


2. Base-lines 


Articles 4 and 5 of the provisional articles must be read together. The 
principle should be that the judgment of the International Court of Justice 
in the Anglo-Norwegian Fisheries case *° must be followed. Indeed, there 
is no reason why the judgment of the Court should not be fully respected. 

According to the judgment it is necessary to distinguish between two 
categories (types) of coasts and two different régimes which are applicable 
to them. On the one hand there is the coast which is ‘‘not too broken.’’ 
On the other there is the coast which is ‘‘deeply indented and cut into’’ or 
“is bordered by an archipelago.’’ The second category is not at all an ex- 
ception to the former. The two types of coasts are juridically on the same 
level. For the first, the rules laid down in Article 4 are applicable but for 
the second ‘‘the base-line becomes independent of the low-water mark, and 
can only be determined by means of a geometric construction’’ (pp. 128-129 
of the judgment). Consequently, the drafting of Articles 4 and 5 has to be 
changed. In Article 4 it is necessary to delete the words ‘‘Subject to the 
provisions of Article 5’’ and in paragraph 1 of Article 5 the words ‘‘As 
an exception’’ should be deleted. 

Paragraph 1 of Article 5 states that the régime in question should be 
justified by historical or geographical reasons. Economic and other reasons 
seem to be ignored or excluded. This is not in conformity with the judg- 
ment of the Court which clearly states that economic reasons can—and 


20 International Court of Justice Reports, 1951, pp. 116 et seq. 
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must—also be taken into account (p. 133). The Icelandic Government 
firmly believes that the economic factor may be important for determining 
the link existing between a sea area and the land domain. There is another 
point which does not appear in the draft but which was also recognized 
by the Court, i.e., that ‘‘a State must be allowed the latitude necessary in 
order to be able to adapt its delimitation to practical needs and local re- 
quirements’’ (p. 133 of the judgment). 

Of course, this latitude is limited by two principles of international law: 
First, the drawing of base-lines ‘‘must not depart to any appreciable extent 
from the general direction of the coast’’ (p. 133). Second, ‘‘the sea areas 
lying within the base-lines’’ must be ‘‘sufficiently closely linked to the land 
domain to be subject to the régime of internal waters’’ (p. 133). Each of 
these principles is very important and should be clearly laid down in the 
proposed convention. According to the judgment, the connexion between 
the sea area in question and the land domain must be clear from the factual 
situation (geographical, economic, ete.). But the adaptation of these 
principles to concrete situations clearly requires the possibility of apprecia- 
tion and it is important to state explicitly that this power of appreciation 
rests with the coastal state. 

Paragraph 2 of Article 5 is quite incompatible with the judgment of the 
Court. The limitations used in the paragraph regarding the maximum 
length of straight base-lines, the distance of base-lines from the coast and 
the use of drying rocks and shoals have no foundation whatsoever in the 
judgment. Indeed, the adoption of the paragraph in its present form 
would be tantamount to asserting that the judgment of the Court was wrong 
and that many of the base-lines approved by the Court should be considered 
to be contrary to international law. When considering the Norwegian 
system the Court said, 7.a., the following: 


‘‘The 1869 Statement of Reasons brings out all the elements which 
go to make up what the Norwegian Government describes as its tradi- 
tional system of delimitation: base-points provided by the islands or 
islets farthest from the mainland, the use of straight lines joining up 
these points, the lack of any maximum length for such lines.’’ (p. 
135). 


These were the characteristics of the system which was approved by the 
Court. 

The experts who were consulted in connexion with the drafting of para- 
graph 2 of Article 5 were experts in geography and not in international 
law and were, moreover, drawn almost entirely from countries in Western 
Europe who have been in favour of the most limited extent of coastal 
jurisdiction. The paragraph is absolutely unacceptable to the Icelandic 
Government and should, in its view, be deleted. 


3. Bays 


In the opinion of the Icelandic Government the question of bays does not 
eall for special rules in the case of coastlines which are indented. The 
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drawing of base-lines in that case would be governed by the general prin- 
ciple laid down in paragraph 1 of Article 5 (revised). It would perhaps 
be necessary to provide for a rule applicable to bays in the case of a coast 
belonging to the other category (covered by Article 4). The Icelandic 
Government has no special proposal to make on that point but it seems 
that the solution of the question should be inspired by the same considera- 
tions as those expounded in the comments above concerning Article 5. 


4. Groups of islands 


Same observations as for the bays. If a certain group of islands is 
sufficiently close to the coast so as to be covered by the general criteria 
formulated by the International Court of Justice the group would be 
covered by the general base-lines system applicable to the coast. If not, 
the group would have an independent base-lines system in conformity 
with the same principles. 


5. Breadth of the territorial sea 


The traditional régime of the sea is characterized by a sort of compromise 
between the jurisdiction of the coastal state in waters adjacent to its coast 
and the freedom of the seas beyond that area. The former is juridically 
on the same level as the latter. It would be a mistake to consider it as an 
exception to a principle. The difficulty has always been and still remains 
to decide where the line of separation should be drawn. 

The practice of states seems to be incompatible with the acceptance of a 
general rule fixing the extent of the territorial sea with precision. A group 
of states would favour a general convention based on the system of the 
three-mile limit. The conclusion of such a convention would imply that 
the many states which are opposed to that limit would give up their op- 
position. That, of course, is thoroughly unrealistic. 

In its judgment in the Fisheries Case the Court stated the following in 
connexion with the United Kingdom Government’s assertion that the so- 
called ten-mile rule in bays should be regarded as a rule of international 
law : 


‘In these circumstances the Court deems it necessary to point out 
that although the ten-mile rule has been adopted by certain States both 
in their national law and in their treaties and conventions, and al- 
though certain arbitral decisions have applied it as between these 
States, other States have adopted a different limit. Consequently, 
the ten-mile rule has not acquired the authority of a general rule of 
international law.’’ (p. 131). 


It seems clear that the same reasoning applies with equal force to the asser- 
tion that the three-mile limit for the extent of the territorial sea should be 
regarded as a rule of international law. 

As indicated by the rapporteur of the International Law Commission the 
practice of states varies greatly, and in the different reports of the rap- 
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porteur different limits are proposed varying from three miles to twelve 
miles. In the report of the International Law Commission it is stated 
that on this question twelve different suggestions were made during the 
debates of the Commission [A/2693, paragraph 68]. 

A uniform system would be possible only if very extensive limits were 
to be adopted. It would not mean that all states would agree to the three- 
mile limit. On the contrary, the states who are in favour of that limit 
would have to be prepared to accept a much more extensive one. In the 
absence of that attitude it seems that the only practicable solution would 
be to accept the principle of regional or local systems which is in conformity 
with the facts of the present practice. The Government of Iceland is 
prepared to examine any reasonable proposition of that nature. 

The question of the breadth of the territorial sea is, of course, closely 
linked with that of the contiguous zones and cannot be dealt with in an 
isolated manner. The basis for coastal jurisdiction is that certain interests 
of states in their coastal areas are recognized. One of these interests 
would be exclusive jurisdiction over fisheries in the coastal area. If a con- 
tiguous zone is used for that purpose the necessity, e.g., as far as Iceland 
is concerned, for a wide territorial sea would appear in quite a different 
light from the situation where no such contiguous zone was provided. 
The reasons for this attitude are found in the earlier statement by the 
Icelandic Government, referred to under 1 above, as follows: 


**2. The views of the Icelandic Government with regard to fisheries 
jurisdiction can be described on the basis of its own experience, as 


follows: 

‘*Investigations in Iceland have quite clearly shown that the country 
rests on a platform or continental shelf whose outlines follow those of 
the coast itself (see provisional map, p. 54) ** whereupon the depths 
of the real high seas follow. On this platform invaluable fishing banks 
and spawning grounds are found upon whose preservation the survival 
of the Icelandic people depends. The country itself is barren and 
almost all necessities have to be imported and financed through the 
export of fisheries products. It can truly be said that the coastal 
fishing grounds are the condition sine qua non of the Icelandic people 
for they make the country habitable. The Icelandic Government con- 
siders itself entitled and indeed bound to take all necessary steps on 
a unilateral basis to preserve these resources and is doing so as shown 
by the attached documents. It considers that it is unrealistic that 
foreigners can be prevented from pumping oil from the continental 
shelf but that they cannot in the same manner be prevented from 
destroying other resources which are based on the same sea-bed. 

**3. The Government of Iceland does not maintain that the same 
rule should necessarily apply in all countries. It feels rather that 
each case should be studied separately and that the coastal state could, 


21 See Official Records of the General Assembly, Eighth Session, Supp. No. 9, A/2456, 
p. 54. 
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within a reasonable distance from its coasts, determine the necessary 
measures for the protection of its coastal fisheries in view of economic, 
geographic, biological and other relevant considerations. ’’ 


6. Freedom of navigation 


It is the opinion of the Icelandic Government that the problem of free- 
dom of navigation should be considered separately and that the principles 
thereof are compatible with the above considerations. An illustration of 
this may be found in President Truman’s ‘‘Proclamation with Respect to 
Coastal Fisheries in Certain Areas of the High Seas, dated September 28, 
1945’? (American Journal of International Law, Vol. 40, 1946, Official 
Documents, p. 46) where it is stated as follows: 


**The character as high seas of the areas in which such conservation 
zones are established and the right to their free and unimpeded naviga- 
tion are in no way thus affected.”’ 


8. India 


TRANSMITTED BY A LETTER DATED 20 May 1955 rrom 
THE MINISTRY OF EXTERNAL AFFAIRS OF INDIA 


[Original: English] 
Article 1 


At the end of sub-paragraph 2 of Article 1, add the following proviso: 


**Provided that nothing in these articles shall affect the rights and 
obligations of states existing by reason of any special relationship or 
custom or arising out of the provisions of any treaty or convention.”’ 


Article 3 


‘‘The maximum breadth of the territorial sea may be fixed at twelve 
miles and within this limit each country, whatever may be the geo- 
graphical configuration of its coastline, should have freedom to fix 
a practical limit.’’ 


Article 4 


The Government of India agree to the provisions of Article 4 subject to 
clear stipulations being made in Article 7 that ‘‘bays should be considered 
internal waters and that the base line for measuring territorial waters 
should be drawn from the mouths of bays/gulfs.”’ 


Article 5 


In sub-paragraph 1 of Article 5 delete the words ‘‘for historical reasons 
or’’ occurring in lines 1-2. 


Articles 7, 11 and 14 


The Government of India are interested in these articles and would like 
to be consulted at the proper time. 
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Article 9 


After the first sentence ending ‘‘in the territorial sea,’’ add the following 
sentence: 


‘*The base line should be drawn outside the roadsteads which should 
be included in internal waters.’’ 


Article 15 
Substitute the following for the existing Article 15: 


‘*When the territorial sea of two states, the coasts of which are 
opposite each other, overlap, then in the absence of agreement of those 
states, the median line should be so drawn every point of which is 
equidistant from the outer limit of the width of the territorial sea of 
each country.’’ 


Article 18 


(i) At the end of the existing sentence add: 
‘‘except in times of war or emergency declared by the coastal state.’’ 
(ii) Add the following as sub-paragraph 2 to Article 18: 


‘‘Each state reserves the right for reasons of safety of navigation 
to require ships to follow prescribed routes.”’ 


Article 20 


(i) After the words ‘‘to protect’’ in line 5 of sub-paragraph 1, add the 


words ‘‘e.g., conservation of resources.”’ 

(ii) In sub-paragraph 2, delete the words 
necessary for the maintenance of public order and security’ 
and substitute the following: 


‘ 


‘on the grounds that that is 
’ in lines 3-5 


‘*for the security of the state and the maintenance of public order.”’ 


9. Mexico ”” 


TRANSMITTED BY A NOTE VERBALE DATED 27 JuLY 1955 FROM THE 
PERMANENT DELEGATION OF MEXICO TO THE UNITED NATIONS 


[Original: Spanish] 


1. The Mexican Government notes that in Chapter I (articles concern- 
ing the juridical status of the territorial sea, its superjacent airspace and its 
bed and subsoil), the Commission makes no mention of security considera- 
tions or of the conservation and utilization of the resources of the belt of 
sea adjacent to the coast; yet these are the essential premises of any at- 
tempt to determine the meaning and scope of the sovereign rights of 4 


22 The observations of the Government of Mexico were received after the end of the 
seventh session of the International Law Commission. 
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coastal state and, consequently, the breadth of the territorial sea. This 
omission leaves the concept of the territorial sea bereft of all substance, and 
makes it impossible to determine its breadth on the basis of any recognized 
juridical criteria. The Mexican Government considers, therefore, that, as 
general as it is at present while the wording remains, Articles 1 and 2 of 
the Commission’s draft are not conducive to any juridical determination 
of the breadth of the territorial sea. In this connexion, it should be 
stressed that, in its draft articles on the continental shelf, the Commission 
unambiguously described (in draft Article 2) the specific nature of a 
state’s sovereign rights over the continental shelf and mentioned the pur- 
poses for which that sovereignty is exercisable. 

2. Secondly, it is not possible to draft all the provisions of Chapter II 
unless the breadth of the territorial sea has first been determined. For 
example, Articles 5 and 6 (dealing with ‘‘straight base lines’’ and the 
‘outer limit of the territorial sea’’) would have to be heavily amended if 
dimensions in excess of those which the Commission perhaps had in mind 
when drafting these articles were accepted for the purpose of the delimita- 
tion of the breadth of the territorial sea. The Mexican Government con- 
siders that so long as the breadth of the territorial sea is not determined 
(Article 3 of the Commission’s draft), the provisions of Chapter II cannot 
be drafted. 

3. Similarly, Chapter III, entitled ‘‘Rights of passage,’’ depends on the 
definition of the breadth of the territorial sea, for all the suggested provi- 
sions may vary according to this fundamental rule. This is especially true 
in the case of the proposed provisions of Article 21, under which foreign 
vessels exercising the right of passage must comply with the laws of the 
coastal state, in particular as regards such matters as fishing, hunting and 
analogous rights. It is also noteworthy that, in dealing with the related 
problem of the continental shelf, the Commission (rejecting the argument 
upheld by many states that the continental shelf and its superjacent 
airspace are contained in the territorial sea) included the question of the 
shelf under the topic ‘‘ Régime of the high seas.’’ Actually, it would have 
seemed more logical if the problem of the continental shelf had been in- 
cluded in the chapter on the régime of the territorial sea, in the same 
manner as the ‘‘ Rights of passage.’’ 

To sum up, the Mexican Government considers that the provisional 
Articles 1 and 2 rule out a definition of the breadth of the territorial sea 
that would be based on juridical principles; secondly, it considers that a 
number of articles in Chapters II and III should be revised in the light of 
whatever may be the final version of Article 3, for they are directly de- 
pendent on the terms of that article. 

4. The Mexican Government holds that a valid and sound criterion re- 
garding the problem of the breadth of the territorial sea which will yield 
a satisfactory solution of that problem cannot be adopted unless the his- 
torical development of the question has first been taken into consideration. 

A historical survey shows us that the notion of the territorial sea origi- 
nated on the continent of Europe, in consequence of the fall of the Roman 
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Empire, when it became absolutely necessary for coastal states to protect 
their rights and interests and to meet certain emergencies. In the Mediter- 
ranean countries, the problem was defence against piracy, while the Nordic 
countries were also concerned with the exploitation of fisheries reserved 
for the use of nationals of the riparian states. An additional factor was 
the growing need for preventive measures against contagious diseases car- 
ried by vessels coming from the East. In order to meet those needs, the 
rulers of states issued orders to safeguard fishing rights and to protect 
shipping against piracy. 

As time passed, those initial notions were confirmed and developed and 
received the unanimous approval of states. It was thus recognized that 
every state was entitled to a certain belt of the sea adjacent to its coast, for 
reasons of security and for the purpose of the exercise of other rights vested 
in the state. Nevertheless, despite this general agreement on the principle 
that a territorial sea existed, some differences arose regarding two sub- 
sidiary aspects of the question: the nature of the coastal state’s rights in 
that sea and the breadth of the reserved belt. 

5. As regards the nature of these rights, despite differences of opinion, 
most states soon tended to agree on the principle that the territorial sea 
constituted an integral part of the territory of the coastal state and was 
consequently under its territorial sovereignty, subject to no restrictions 
other than the right of other states to freedom of navigation or innocent 
passage, as natural consequences of their freedom to ply the high seas. 

6. By contrast, on the question of the breadth of the territorial sea 
opinion was seriously divided. Several tests, all equally arbitrary, were 
advocated for determining the distance, but the juridical aspects of the 
problem were always disregarded. Those tests included the ‘‘median 
line,’’ the range of vision, the distance covered by a ship in two days and 
various distances measured in miles. 

It is interesting to note that, even at so early a stage, Fra Paolo Sarpi, 
in his Del Dominio del Mare Adriatico, advanced the theory that the 
breadth of the territorial sea should correspond to the needs of the coastal 
state, provided that the result was not detrimental to other states. 

Other authors reached the conclusion that, in view of the prevailing un- 
certainty, the breadth of the territorial sea should be determined by refer- 
ence to the custom observed in each country. 

Those differences of opinion disappeared for a while after the beginning 
of the eighteenth century, when Bynkershoek, in 1703 and 1737, advanced 
his famous principle: ibi finitur terre dominium ubi finitur armorum vis; 
the breadth of the territorial sea was consequently determined by the range 
of a cannon. The fundamental concepts underlying that principle were, 
first, the right of every state to self-defence, and, secondly, the fact that 
armed force was the best guarantee of possession, which, if accompanied 
by an intention to retain, constituted the basis of ownership. 

This principle reflected the historical development of the concept of the 
territorial sea and legal thought at the time. In the first place, it con- 
firmed the raison d’étre of the territorial sea, in that the coastal state en- 
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joyed exclusive dominion over a belt of sea adjacent to its coast in order to 
organize defence and security measures. Secondly, the principle indi- 
cated that the right of the riparian state extended as far as that right could 
be supported by force; and, finally, it showed that, whereas the high seas 
were the common domain of all peoples because incapable of being occupied 
by any single state, and since occupation was the basis of the right of 
ownership, the territorial sea fell outside that common domain because 
capable of being occupied by the coastal state, insofar as it came within 
the range of that state’s weapons, such occupation being the basis of owner- 
ship by that state. 

Subsequently, in 1782, Galiani defined the range of cannon as a distance 
of three miles and so removed, for some time, the uncertainty then pre- 
vailing. The three-mile limit was generally accepted, and that acceptance 
gave rise to the contention that such a limit had become part of customary 
international law. 

Nevertheless, later developments, and especially the results of the first 
Conference on the Codification of International Law, held at The Hague in 
1930, led to a different conclusion. It became clear that although a number 
of states, representing approximately 80 percent of the world’s shipping 
tonnage, favoured the three-mile limit, many other states held contrary 
views. Their contention was that it was not possible to affirm that a rule of 
international law could derive from the mere will of a certain number of 
states and become binding on other states which were opposed to its ap- 
plication. 

7. Furthermore, it should not be forgotten that the so-called three-mile 
rule is not actually a rule but a direct consequence of the principle ad- 
vanced by Bynkershoek. That principle was doubtless of importance in 
its time, and differed from the other formulas then in vogue in that it had 
a juridical basis adapted to contemporary thought. It is impossible, how- 
ever, to regard that principle as valid today, since the notion of security 
on which it was founded has undergone a radical metamorphosis by reason 
of technical developments in the manufacture of weapons, which now have 
a range so vastly different that the principle is no longer applicable. 
Moreover, it should be borne in mind that in modern juridical thought the 
existence and scope of a right are not contingent on the extent to which 
such a right can be exercised by means of force; nor is occupation the sole 
basis, or even a necessary condition, of a state’s dominion over its territory. 
Consequently, as Bynkershoek’s principle now has no practical value, it is 
wrong to affirm the binding force of the three-mile rule, which can only be 
regarded as an extension of that principle. 

It is equally impossible to contend that the three-mile limit is binding as 
a rule of customary international law. If we adopt the standpoint of the 
positivist school, we have to say that such a rule can only be binding on 
those states which accept it. If we follow the principles of the other 
schools, we must argue that a custom can only be transformed into a rule of 
law if its basis and purport are both of a juridical nature, which means 
that it must derive from the idea of justice and carry sufficient persuasive 
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force to convince states of its binding character. As the three-mile limit 
and synkershoek’s parent principle lack these characteristics in the 
modern age, it cannot be validly argued that the three-mile limit is a 
binding rule of international law for those states which do not accept it. 

Nor does conventional law contain any other principle that has won 
universal approval. Consequently, the inevitable conclusion at the present 
time is that positive international law does not contain a rule that de- 
termines the breadth of the territorial sea. 

8. Let us return to the basic idea underlying the notion of the territorial 
sea, the idea that, in order to be able to exercise certain of its rights, the 
state must possess a maritime coastal belt subject to its exclusive dominion. 
In the course of time, these rights evolved, the importance of some being 
altered, others being superseded by new rights; but this evolution has not 
affected the essence of the basic idea, which still remains the foundation, 
justification and raison d’étre of the territorial sea. Thus, the original 
idea of protection against piracy developed, as described above, into the 
notion of defence and security against aggression by other states, the spe- 
cific notion that Bynkershoek had in mind. The next stage came when 
the idea of the neutrality of the territorial sea, for the purposes of naval 
warfare, took hold. This brought in its train the need for supervision and 
control for fiscal or customs purposes, for the prevention of smuggling, 
and for measures to protect public health—in short, all that is comprised 
in the expression ‘‘ policing of the sea.’’ 

A number of factors, including the considerable increase in the speed of 
ships, demonstrated to the states opposing a breadth of more than three 
miles that the three-mile limit was not enough to satisfy the requirements 
of the coastal states, with the consequence that the idea of the contiguous 
zone gained ground; but this idea merely confirms the inefficacy, in fact 
and in law, of the three-mile rule. 

The outstanding development in recent years has been the preponderance 
of economic interests as compared with the other needs which have to be 
satisfied. Owing to technical advances in the manufacture of armaments, 
security is now a secondary preoccupation and questions relating to the 
exploitation of marine resources are uppermost—fisheries, and the con- 
tinental shelf which has recently received much attention and which has 
come to be regarded as being within the exclusive dominion of the coastal 
state, the latter being consequently held entitled to conserve, develop and 
exploit the resources of the shelf. , 

9. So far as the continental shelf is concerned, it has been agreed, as a 
general proposition, that the sea-bed and the subsoil of the sea are not res 
nullius; that there is a physical continuity between the submerged ter- 
ritory and the land, which form a unity; that, the sea-bed and the subsoil 
of the sea being an extension of the land domain, the resources thereof be- 
long ipso facto to the coastal state; and that, consequently, there are suf- 
ficient grounds for supporting the state’s sovereign rights over the con- 
tinental shelf. 
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As against this agreement, the opinions of states differ regarding the 
status of the waters covering the shelf. While some states admit that these 
waters are subject to the sovereignty of the coastal state, others dispute 
the claim. 

10. The Government of Mexico is of the opinion that the waters covering 
the continental shelf form a single physical and legal entity with, and 
should be subject to the same rules as, the submerged territory. If, there- 
fore, the submerged territory forms an integral part of the land domain 
and hence is subject to the sovereignty of the coastal state, then the waters 
covering the same are likewise subject to its sovereignty. The Govern- 
ment of Mexico holds this opinion because it considers the continental 
shelf to be simply the object of one more of the rights vested in the coastal 
state by reason of the concept of the territorial sea, rights which constitute 
the raison d’étre of that concept and of which exclusive fishing rights and 
the right to police the sea are typical examples. Furthermore, if it is 
accepted as a premise that the submerged territory is just as much part of 
the territory of the state as terra firma, then the former is governed by the 
unchallenged principles which govern the latter and under which the 
state exercises sovereignty not only over the soil and subsoil, but also over 
the whole of the territory’s superjacent fluid element, that is to say, the 
water and the airspace. 

11. If, then, it is admitted that the foundation of the principle of the 
territorial sea is its necessity for the exercise of certain rights vested in 
the coastal state, and that the passing of time has not impaired the validity 
of that principle, it cannot be doubted that the legal idea which should 
govern and provide the rational basis of the rule relating to the breadth 
of the territorial sea is that the territorial sea should extend so far as is 
necessary and sufficient for the purpose of the satisfaction of the needs 
of the coastal state which derive from the exercise of the rights vested in 
that state. Any other notion is a departure from the principles which 
constitute the basis and justification of the institution of the territorial 
sea, affects its intrinsic quality, and prejudices and diminishes the exercise 
of the coastal state’s rights. 

Accordingly, and since, at the present time, the needs of states and their 
corresponding rights consist mainly of interests in the continental shelf, 
exclusive fishing rights, the policing of the sea, and security generally, it 
may be categorically stated that the territorial sea should extend so far as 
is necessary and sufficient for the purpose of the satisfaction of these 
specific needs. 

12. The Government of Mexico is of the opinion that the actual de- 
termination of the breadth of the territorial sea, in the light of the principle 
enunciated above, is not a legal, but a technical problem. Thus, where 
the continental shelf is wide enough sufficiently to ensure the satisfaction 
of the other interests described, the outer limits of the territorial sea will 
be fixed by technical processes to coincide with the limits of the shelf; 
while in those areas where the shelf is too narrow to ensure the satisfaction 
of those interests, the breadth of the territorial sea will have to be deter- 
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mined by technical processes in such a way as to make it wide enough to 
satisfy the rights of exclusive fishing, policing of the sea and security. 

13. On the other hand, the Government of Mexico recognizes that all 
states have a common interest in the conservation, development and rational 
exploitation of the resources of the sea, both on the high seas and in the 
territorial sea; and it considers, therefore, that it is necessary and desirable 
to conclude agreements which will promote scientific research and the 
introduction of methods of exploitation that will protect that common 
interest. 

14. In the absence of a rule of international law determining the breadth 
of the territorial sea, the Government of Mexico has been faced with the 
immediate and unavoidable necessity of fixing the breadth of the territorial 
sea at nine nautical miles, and has embodied this decision in its municipal 
legislation. This decision, which in the absence of an international rule, 
was dictated solely by the practical necessities of the moment, must not be 
construed as anything other than a minimum claim to be maintained until, 
with the development of international law, a rule is promulgated which is 
binding on all states and which provides a legal and complete solution of 
the problem. The Government of Mexico therefore advocates the adoption 
of this rule as being in conformity with the general considerations herein 
expressed. 


10. Netherlands 


NOTE VERBALE DATED 21 Marcu 1955 FROM THE PERMANENT DELEGATION 
OF THE NETHERLANDS TO THE UNITED NATIONS 


[Original: English] 


The permanent representative of the Netherlands to the United Nations 
presents his compliments to the Secretary-General of the United Nations 
and with reference to the latter’s note dated 31 August 1954 (LEG./292/ 
9/01) has the honour to submit the following comments of the Netherlands 
Government concerning the draft articles on the régime of the territorial 
sea contained in the report of the International Law Commission, 1954. 


I. General remarks on the breadth of the territorial sea and its base-line 


Netherlands laws and regulations on the matter are based on the prin- 
ciple of a three-mile limit to the territorial sea and on a method of delimita- 
tion from the low-water line and through bays as recorded, inter alia, in 
the report C.230.M.117.1930.V, of the League of Nations Codification Con- 
ference 1930. No extension of the breadth of the territorial sea beyond the 
three-mile limit has received an unquestioned acceptance as being allowed 
by the rules of international law. 

The freedom of the seas is a universal and fundamental rule; deroga- 
tions from this rule, such as the sovereignty of the coastal state over ter- 
ritorial waters, could only result from another generally accepted rule. 

As has been rightly pointed out in the United States and the United 
Kingdom comments on the draft articles now under review, no such rule 
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exists beyond the principle that three miles is the breadth of the territorial 
sea. 

The Netherlands Government have noted with concern that the Inter- 
national Law Commission has not been able to reach agreement on the 
problem of formulating a rule concerning the breadth of the territorial sea. 

Obviously ‘‘the basic principle of the free availability of the seas for 
the common use of all mankind”’ does not a priori exclude the taking into 
account of the legitimate needs of coastal states with regard to the exploita- 
tion of the sea-soil, the conservation of fish resources, the control of customs, 
fiscal and sanitary regulations and other subjects. 

In order to satisfy these special needs, the Commission made several 
proposals in respect of the continental shelf, the fisheries, the ‘‘contiguous 
zone,’’ ete., which in the opinion of the Netherlands Government may pave 
the way to a codification of the régime of the high seas, providing satisfac- 
tory solutions to the problems indicated and affording an acceptable bal- 
ance of all interests concerned. 

It would seem to the Netherlands Government that this approach is more 
in line with the concepts of international law than the extension of the ter- 
ritorial belt under the sovereignty of the coastal state. 

The Netherlands Government deplore the unilateral delimitation by 
various nations of the extent of their territorial waters in disregard of the 
existing rules of international law and of the interests common to all 
nations. 

The problem of striking a balance between the special interests of coastal 
states and the general interest of all seafaring peoples is one that concerns 
all nations. A general, universally acceptable agreement should be arrived 
at, which would be the only means to put an end to present unilateral 
practices, 

No effort should be spared to arrive at such a solution and the Nether- 
lands Government would therefore welcome further efforts of the Inter- 
national Law Commission to create order in the present rather chaotic 
situation by formulating proposals acceptable to all nations. 

If in the course of these efforts the Commission might think fit to include 
in its proposals the extension of certain particular rights of coastal states 
to a small area beyond the three-mile limit, the Netherlands Government 
would be prepared to examine such proposal, provided that discrimination 
against foreign subjects and foreign shipping is expressly excluded and 
that the exercise of these rights is supervised by some machinery of ob- 
ligatory international jurisdiction. 


II. Comments on the draft articles 


The Netherlands Government are grateful to the International Law Com- 
mission for its efforts to bring more precision and clearness to the different 
rules governing the régime of the territorial sea. Basing itself on the work 
achieved in 1930 and making good use of the report of a team of experts 
consulted by the special rapporteur, Professor Frangois, the Commission 
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is now carrying the problems much nearer to a precise codification ac- 
ceptable to all nations concerned. 
Only a few draft articles appear to call for comment: 


Article 2 


This article should be more closely linked to Article 1, thereby indicating 
that the qualification laid down in paragraph 2 of Article 1 also applies to 
Article 2. 


Article 5 


For the same general reasons as indicated under I above, the Netherlands 
Government could only accept the proposed use of ‘‘straight base-lines’’ if 
it is clearly understood that the governing clause of the rule proposed in 
Article 5 is embodied in the qualification: ‘‘As an exception.”’ 


Article 9 


The meaning of this article would be more clearly expressed if the words 
‘‘which are situated wholly or partly outside the outer limit of the ter- 
ritorial sea’’ were amended to read: ‘‘which would otherwise be situated 


wholly or partly .... 
Article 12 
For the same purpose it is suggested to amend the first part of this 


article to read: ‘‘Drying rocks and drying shoals which would otherwise 
be wholly or partly ....’’ 


Articles 15 and 16 


The third paragraph of the draft, proposed by the special rapporteur and 
accepted by a great majority of the Commission (vide A/CN.4/77), has 
not been printed in the Commission’s report. It seems appropriate to re- 
store it in the final draft. 

(The paragraph reads: ‘‘The line shall be marked on the largest-scale 
charts available which are officially recognized.’’) 


Article 17 


It does not seem a good solution to the problem of defining the rights of 
‘*innocent passage,’’ belonging to other nations by qualifying their defini- 
tion by a reference to ‘‘such other . . . interests [of the coastal state] as 
the territorial sea is intended to protect.’’ This wording leaves too much 
to the uncontrolled judgment of the coastal state of its undefined ‘‘inter- 
ests’’ to ensure an even balance with the interests which the right of in- 
nocent passage is meant to serve. The following wording for paragraph 2 
of Article 17 is therefore suggested : 


‘*Passage is innocent as long as the vessel uses the territorial sea 
without committing any act contrary to the laws and provisions en- 
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acted by the coastal state in conformity with these regulations and 
with other rules of international law.’’ 


This entails some modifications in Articles 18 and 20. 


Article 18 


The modification, suggested for Article 17, if accepted, would make super- 
fluous the first seven words of this article. 


Article 19 


This article appears to be somewhat narrowly conceived. It should be 
broadened to include a provision on the general duty of coastal states 
themselves to respect the principle of freedom of passage. It would fur- 
thermore be useful to define more clearly the scope of the article in such 
a way as to exclude any interpretation implying a specific responsibility 
of coastal states for the presence of obstacles, not of their own making, in 
their territorial waters. 


Article 20 


For reasons indicated in Article 17, paragraph 2, above, it is suggested 
to replace the words ‘‘such other of its interests as the territorial sea is 
intended to protect’’ by: ‘‘such other of its interests as it is authorized to 
protect under these regulations and other rules of international law.’’ 

Moreover, a third paragraph, parallel to the fourth paragraph of Article 
26, seems appropriate, e.g.: 


‘*There must be no interference with the passage of foreign vessels 
through straits used for international navigation between two parts 
of the high seas.’’ 


Article 21 


Though presumably the enumeration is not exhaustive (vide the words 
“in particular’’), it is suggested to add under (e): ‘‘any hydrographical 
survey.’’ 


Article 24 


As the same subject-matter has been taken up in the Brussels Conven- 
tion of 10 May 1952, relating to the arrest of sea-going ships, it seems ad- 
visable to reconcile both systems. 

The words ‘‘in the inland waters of the state or’’ seem not in place in a 
draft convention on the territorial sea. (These words are, rightly, not 
used in Article 23, paragraph 2.) 


Article 27 


It is suggested that the provisions of Article 21 should also apply to 
warships. 
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In general it is suggested to reword the various titles and definitions con- 
cerning the right of innocent passage, as there appears to be some incon- 
gruity between, e.g., ‘‘the right of passage’’ in the title of Article 17, 
‘‘rights of innocent passage’’ in that of Article 18, which article, in its 
turn, mentions ‘‘the right of innocent passage’’ as against ‘‘the right of 
passage’’ in Article 21. Moreover, ‘‘Meaning of the right of passage’’ 
seems a misnomer for the title of Article 17 which only defines ‘‘ passage,’’ 
the ‘‘right’’ being defined in Articles 18 ff. 


III. A final remark may be allowed concerning disputes arising from the 
interpretation of the articles. As has been pointed out above in relation 
with Article 17—but the same remark applies to many other provisions of 
the draft—the various and often conflicting rights of coastal states and 
other users of the seas could only be formulated in general terms or by 
reference to customary rules of international law. 

It would therefore seem essential to provide for a general obligation to 
submit any dispute on questions arising from the exercise of alleged rights 
under these articles on the territorial sea, to arbitration and other means 
of peaceful settlement. 


11. Norway 


TRANSMITTED BY A NOTE VERBALE DATED 2 May 1955 FROM THE PERMANENT 
DELEGATION OF NORWAY TO THE UNITED NATIONS 


[Original: English) 


The Norwegian Government would like to express its appreciation of the 
very thorough and useful study which has been made by the International 
Law Commission of the difficult and controversial topic of the régime of 
the territorial sea. 

The Norwegian authorities concerned have studied the draft articles 
and comments with great interest and profit. They do not, however, find 
it possible to accept all the proposed rules. 

In their opinion it is necessary to maintain as a guiding principle that, 
if general agreement is to be reached in regard to rules governing the de- 
limitation of the territorial sea, these rules will have to be so drafted that 
they do not curtail the territorial rights which are already possessed by 
the interested states by virtue of general recognition by other states, 
prescriptive title or otherwise in accordance with the obtaining rules of 
international law. The objective must be to create clarity and certainty 
where there has been doubt and disagreement, not to confuse the legal 
situation in fields where it is now clear and incontrovertible. 

Similar considerations would seem to militate against any departure from 
rules and principles which have been sanctioned by international judicial 
precedents. 

In the light of these general considerations, the Norwegian Government 
would like to submit the following specific comments relating to some of 
the most important points at issue. 


UU... 
] 
d 
n 
Pp 
T 
a 
tl 
n 
he 
m 
A 

af 
b 
al 
d 
al 
is 
it 
p 
th 
th 
it 
m 
m 
re 
th 
la 
op 
th 
of 
ve 
ju 
ve 


1956] OFFICIAL DOCUMENTS 263 


1. The Norwegian Government has not as yet adopted any precise and 
definite position in regard to the question of the breadth of the territorial 
sea which is discussed at some length in paragraphs 68-70 of the Com- 
mission’s report. The guiding principles sketched in the introductory 
paragraphs above should have made it reasonably clear, however, that the 
Norwegian Government would consider it futile to seek general agreement 
to a uniform breadth of the territorial sea which would deprive any country 
of territorial sea over which, at present, it enjoys uncontested jurisdiction. 
The Norwegian Government, for its part, would find it impossible to accept 
a uniform breadth of less than four miles. 

As for the various breadths mentioned in paragraph 68 (1) of the 
Commission’s report, the Norwegian Government considers it unlikely 
that general acceptance would be obtainable for a uniform breadth of as 
much as twelve miles. 

2. The International Law Commission has provisionally left Article 3, 
headed: ‘‘Breadth of the territorial sea,’’ without content. This lacuna 
makes it extremely difficult to appreciate other related articles of the draft. 
Article 13, for instance, would certainly have to be redrafted if general 
agreement to a uniform breadth of the territorial sea should prove un- 
obtainable. 

There is also a close connexion between the problem relating to the 
breadth of the territorial sea and those relating to the contiguous zones 
and the continental shelf. For this reason it hardly seems possible to 
dispose finally of any one of these subjects as long as it is treated separately 
and without consideration of the solutions proposed for the others. 

3. In so far as Article 4 provides that the breadth of the territorial sea 
is to be measured from low-water marks, as opposed to high-water marks, 
it is in accordance with accepted rules of international law. The second 
paragraph of the article, however, is an innovation and constitutes no im- 
provement on or simplification of the existing rules of international law. 

4. In its comments to Article 5, the International Law Commission states 
that it interprets the judgment in the Fisheries case between Norway and 
the United Kingdom as expressing the law in force and that, accordingly, 
it has taken this judgment as the basis in drafting the article. In view 
of its opinion to the effect that the rules recommended by the experts who 
met at The Hague in 1953 ‘‘add certain desirable particulars to the general 
method advised by the Court’’ it has nevertheless ‘‘endorsed the experts’ 
recommendations in a slightly modified form.’’ The Commission considers 
these ‘‘additions’’ to represent a progressive development of international 
law. 

The Norwegian Government would have found it easier to form an 
opinion about Article 5 if the International Law Commission had specified 
the parts of the article which are intended to fall within the category 
of existing law and those which fall within the category of progressive de- 
velopment of the law. The two kinds of proposals must of course be 
judged by entirely different criteria. And it would seem natural to require 
very strong reasons in support of any departure from the existing law. No 
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such reasons are given in support of the rules in Article 5, paragraph 2, 
which on all points seem to constitute innovations unwarranted by the 
practice of states. 

In its judgment in the Anglo-Norwegian Fisheries case, the Interna- 
tional Court of Justice stated specifically in regard to the contention that 
the maximum permissible length of a straight base line was ten miles, 
that ‘‘the ten-mile rule has not acquired the authority of a general rule of 
international law’’ and it refused to invalidate a number of straight base 
lines which by far exceeded ten miles in length, and had long stretches 
which were more than five miles removed from the coast. 

The Court further stated: 


‘The attempts that have been made to subject groups of islands or 
coastal archipelagoes to conditions analogous to the limitations con- 
cerning bays (distance between the ‘islands not exceeding twice the 
breadth of the territorial waters, or ten or twelve sea miles), have not 
got beyond the stage of proposals.’’ 


In the same judgment the Court also approved the method employed 
for the delimitation of the Norwegian territorial sea in spite of the fact 
that this delimitation in several cases was based on straight base lines 
which had drying rocks and shoals for points of departure. 

5. The formulation of Article 12 is far from clear. In the first place it 
seems unnatural, not to say illogical, to use the expression ‘‘the territorial 
sea’’ in two entirely distinct and different senses in one sentence. The 
expression seems first to be used to denote the maritime belt which would 
have constituted the territorial sea if the drying rocks and shoals had been 
disregarded, and is then, immediately afterwards, used in the normal and 
proper sense of the word. 

It is moreover open to doubt whether it is the intention of the draft 
article to allow straight base lines to provide points of departure for de- 
limiting ‘‘the territorial sea’’ in the first sense of the expression. 

The formulation further gives rise to the following question: If the 
seaward protuberance of the territorial sea, which is caused by one drying 
rock, encloses another drying rock, will this latter rock in its turn cause 
the territorial limit to jut farther out off the coast? 

According to its comments, the International Law Commission considers 
Article 12 to express ‘‘the international law in force.’’ The Norwegian 
authorities, for their part, find it difficult to agree that any one of the 
various constructions to which Article 12 is open could be considered a2 
expression of the international law in force. 

6. It is difficult to understand why the provisions of Article 15 are not 
incorporated in Article 13 under paragraph 2. 

The phraseologies of Articles 13 and 15 seem inconsistent. Article 13 
speaks of straits the breadth of which ‘‘is less than the extent of the belt 
of territorial sea adjacent to the two coasts,’’ while Article 15 uses the 
expression ‘‘a distance less than twice the breadth of the territorial sea.” 
In the former case the draft seems to presuppose the persistence of varying 


t 
a 
i 
n 
0 
t 
p 
i 
1 
m 
p 
it 
Pp 
al 
3 
P 
te 


1956] OFFICIAL DOCUMENTS 265 


territorial breadths, whereas the latter phraseology seems based on the 
adoption of a uniform breadth. 

7. In its comments to Chapter III of the draft, concerning the right of 
innocent passage of foreign vessels through the territorial sea, the Inter- 
national Law Commission states that the provisions are intended to apply 
only in time of peace. This reservation ought to be clearly expressed in 
the text of Article 17. 

The Government of Norway reserves its opinion in regard to the pro- 
posals set forth in Article 20, paragraph 2. In this connexion attention 
is drawn to the provisions of Article 6, paragraph 5, in the draft proposal 
‘Régime of the high seas’’ (Report of the International Law Commission 
1953, Official Records of the General Assembly, Eighth Session, Supple- 
ment No. 9, A/2456, page 13). 

As for Articles 26 and 27 of the draft, relating to the right of innocent 
passage of warships, it is especially important and necessary that the text 
itself should make clear that the rules are not applicable in time of war. 


12. Philippines 


NOTE VERBALE DATED 7 Marcu 1955 FROM THE PERMANENT DELEGATION 
OF THE PHILIPPINES TO THE UNITED NATIONS 


[Original: English] 
The permanent representative of the Philippines to the United Nations 


presents his compliments to the Secretary-General of the United Nations 
and has the honour to refer to the latter’s telegram LEG.292/9/01, dated 


3 February 1955, which made reference to a previous invitation to the 
Philippine Government to comment on the draft articles on the régime of 
the territorial sea formulated by the International Law Commission. 

The policy of the Philippine Government as regards the extent of its 
territorial waters may be summarized as follows: 


‘*All waters around, between and connecting different islands be- 
longing to the Philippine Archipelago, irrespective of their width or 
dimension, are necessary appurtenances of its land territory, forming 
an integral part of the national or inland waters, subject to the exclu- 
Sive sovereignty of the Philippines. All other water areas embraced 
within the lines described in the Treaty of Paris of 10 December 1898, 
the Treaty concluded at Washington, D.C., between the United States 
and Spain on 7 November 1900, the Agreement between the United 
States and the United Kingdom of 2 January 1930, and the Convention 
of 6 July 1932 between the United States and Great Britain, as re- 
produced in section 6 of Commonwealth Act No. 4003 and article 2 of 
the Philippine Constitution, are considered as maritime territorial 
waters of the Philippines for purposes of protection of its fishing 
rights, conservation of its fishery resources, enforcement of its revenue 
and anti-smuggling laws, defence and security, and protection of such 
other interests as the Philippines may deem vital to its national welfare 
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and security, without prejudice to the exercise by friendly foreign 
vessels of the right of innocent passage over those waters. All natural 
deposits or occurrences of petroleum or natural gas in public and/or 
private lands within the territorial waters or on the continental shelf, 
or its analogue in an archipelago, seaward from the shores of the Philip- 
pines which are not within the territories of other countries belong 
inalienably and imprescriptibly to the Philippines, subject to the right 
of innocent passage of ships of friendly foreign States over those 
waters. 

‘*With respect to the high seas adjacent to Philippine maritime ter- 
ritorial waters, the Philippine Government holds the view that the 
exercise of fishing rights should be regulated by an agreement or con- 
vention to be entered into by the States concerned.’’ 


13. Sweden 


LETTER DATED 12 Apri 1955 rroM THE MINISTRY OF 
ForEIGN AFFAIRS OF SWEDEN 


[Original: French] 


In a letter dated 31 August 1954, you requested the Swedish Govern- 
ment, in accordance with the desire expressed by the International Law 
Commission, to let you have its comments on the provisional articles con- 
cerning the régime of the territorial sea, adopted by the Commission at its 
sixth session, as set forth in Chapter IV of the Commission’s report on the 
work of its sixth session. The Swedish Government, which has studied the 
provisional articles with the greatest interest, would like, in reply to your 
request, to draw attention to the following points. 

In Chapter I (Articles 1 and 2 of the provisional articles) it is stipulated 
that the coastal state has sovereignty over the territorial sea, that this 
sovereignty is exercised subject to the conditions prescribed in the rules of 
international law, and that the sovereignty of that state extends to the 
airspace over the territorial sea as well as to its bed and subsoil. The 
Swedish Government has no objection to these articles which it considers 
to be in conformity with existing law. 

Chapter II of the provisional articles concerns the breadth of the ter- 
ritorial sea. 

The Swedish Government would like to point out, in the first place, that 
the outer limit of the territorial sea is determined by two factors: the 
breadth of the territorial sea and the base line from which it is measured. 

As regards the first point, no text was proposed by the Commission. It 
is clear from the report that a large number of divergent opinions were 
voiced during the Commission’s discussions, and the Commission expressed 
the hope that the governments would state, in their comments on the draft 
articles, what was their attitude concerning the question of the breadth of 
the territorial sea and suggest how it could be resolved. To meet that de- 
sire, the Swedish Government would like to make the following comments: 
The Swedish standpoint was formulated at The Hague Conference for 
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the Codification of International Law as follows: ‘‘For its part the Swedish 
Government claims a four-mile belt; but at the same time it recognizes as 
legitimate the other historical distances applied by a certain number of 
States—those of three or six nautical miles for example.’’ 

This standpoint, which has always been upheld by Swedish representa- 
tives in international exchanges of views, implies that there is no uniform 
measurement of the territorial sea applying equally to all states but that 
certain territorial limits are established by custom and cannot be exceeded 
without violating the freedom of the seas. The main argument in favour 
of this view is that it is supported by facts which show that different ter- 
ritorial limits, and especially the three referred to above, are applied in 
different places, and that no rule of international law can be discovered 
providing for the exclusive application of one or other of these measure- 
ments of the territorial sea. The Swedish four-mile limit was originally 
laid down in the neutrality clauses promulgated on 26 May 1779 since 
when it has been uninterruptedly maintained down to the present day in 
a long series of enactments concerning neutrality, customs control, fisheries, 
ete. The Swedish Government sees no reason to abandon the standpoint 
formulated above. In more general terms, it might be taken to mean that 
the breadth of the territorial sea of states varies within certain relatively 
narrow limits, mainly determined on historical grounds. This concept, in 
the Swedish Government’s view, reflects existing law. A rule of law 
strictly formulated in accordance with the above principle would read as 
follows: ‘‘ Any state has the right to retain, but not to exceed, the breadth 
of the territorial sea which it had in the past.’’ Since not all states have 
territorial limits which can be said to be historically established, and since, 
on the other hand, it can hardly be insisted that states which have, for 
instance, a three-mile limit, should be bound for the rest of time to that 
limit when other states have a six-mile limit, the possibility might perhaps 
be considered of granting states a certain freedom in establishing the 
breadth of their territorial sea themselves, up to a certain maximum. 
Some of the proposals made at the Commission’s session were, in fact, di- 
rected to that end. 

To the proposal that the territorial limit should be fixed at three miles 
subject to the right of the coastal state to exercise certain rights in a ‘‘con- 
tiguous zone’’ of twelve miles, it may be objected that the exercise of various 
powers by the coastal state (customs control, regulation of fisheries or other 
measures taken beyond the limit of the territorial sea) has no support in 
existing international law. One argument in support of that view is that 
States wishing to exercise control over foreign vessels beyond their ter- 
ritorial limits have felt obliged to conclude treaties with the foreign states 
concerned in order to obtain the right to exercise control over vessels flying 
their flags (e.g., the so-called United States Liquor Treaties or the Helsing- 
fors Treaty of 1925 between the Baltic States). 

As regards the limit for fisheries, it cannot extend beyond, but may 
certainly come within, the territorial limit. There is nothing to prevent 
4 coastal state, in fact, from granting foreigners the right to fish within its 
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territorial sea. A state which has a four- or six-mile limit to its territorial 
sea may thus authorize foreigners to fish up to a distance of three miles, 
say, from the coast, or may by means of a treaty authorize the nationals 
of certain foreign states to fish in certain delimited parts of its territorial 
sea. Treaties of this kind have been concluded between Sweden and the 
neighbouring countries of Denmark and Norway on a basis of reciprocity; 
but it is clear that treaty provisions of this kind have no bearing on the 
breadth of the territorial sea. 

To link the territorial sea with the continental shelf would result in 


certain states receiving a vast territorial sea and others none at all. The | 


International Law Commission’s draft seeks to ensure, so far as the sea 
situated over the continental shelf is concerned, the maintenance of the 
principle of freedom of the seas. 

A suggestion which appears to correspond fairly closely with the Swedish 
view is that set forth in the first report by Mr. Frangois, 7.e., that each state 
should be entitled to fix its own territorial limit up to a maximum of six 
miles. 

However, the territorial limit depends not only on the breadth of the 
territorial sea but also on the base line used to measure it. In this con- 
nexion, the Commission, in Articles 4 and 5, has adopted an idea already 
put forward in the rapporteur’s proposals whereby the low-water mark 
along the coast should, following the general rule, constitute the base line, 
thus enabling the limit of the territorial sea to be obtained by means of ares 
of circles drawn with a radius corresponding to the breadth of the ter- 
ritorial sea from all points on the coastline. In exceptional cases, how- 
ever, where this is justified for historical reasons or where circumstances 
necessitate a special régime, the base line should be independent of the low- 
water mark. In special cases of this kind, the method of straight base 
lines joining appropriate points on the coast might be employed. As 4 
general rule, the maximum permissible length for a straight base line 
should, according to the Commission’s proposed text, be ten nautical miles 
The Commission came to no decision on the question of the measurement 
of the territorial sea in bays and gulfs, mouths of rivers and groups of 
islands. 

According to the Swedish view, which has been given legislative form 1 
a long series of regulations, the Swedish territorial sea extends to four 
nautical miles from the straight lines joining the headlands of the coast 


or of islands along the coast and reefs not permanently covered by the sea 
In bays and gulfs, the base line for measuring the territorial sea is gcros 
their mouth. 

The base lines which form the starting point for measuring the tert 
torial sea coincide with the outer limits of internal waters—a principle 
which has, moreover, been expressly laid down in the Swedish regulations 

The Swedish system of measuring the territorial sea is thus based on the 
fact that bays and gulfs, waters in archipelagoes and the waters on the lané- 
ward side of off-shore islands are internal waters. They assume this char 
acter for purely geographical reasons. Although connected with the se 
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they are surrounded by land in such a way as to belong to the land domain. 
Since internal waters are subject, from the standpoint of international 
law, to the same régime as the mainland, they are thus treated as part of 
the mainland from a geographical and legal standpoint alike. It follows 
ipso facto that the territorial sea is measured from the outer limits of in- 
ternal waters. Any other method would lead to inadmissible consequences 
not only because the territorial limit would be too extensive for practical 
purposes but also because of the fact that, if the starting point for measur- 
ing the territorial sea were situated within the limits of the internal waters, 
an expanse of water would be obtained consisting both of internal waters 
and of territorial sea and hence subject to conflicting rules of international 
law. 

In point of fact, the International Law Commission’s draft text appears, 
in Article 5, to be based on the same idea as that expressed in Swedish law, 
inasmuch as the waters lying within the straight lines mentioned in the 
article would be treated as internal waters. The same is undoubtedly 
true of waters in bays, groups of islands, etc., which have not been men- 
tioned in the Commission’s draft. It is because of the ‘‘internal water’’ 
character of these expanses of water that the territorial sea in those areas 
is measured from lines constituting their outer limits. As a bay, from a 
geographical standpoint, does not form part of internal waters, this method 
of measuring the territorial sea cannot be employed. 

The Swedish Government considers the method of measurement adopted 
in Swedish law an appropriate one. It embodies a uniform principle: 
since internal waters are treated from a geographical and legal standpoint 
as part of the land domain, their outer limits should be taken, like the coast- 
line of the mainland, as the base line for measuring the territorial sea. 
This principle is, moreover, universally accepted. In certain countries, 
like the Scandinavian countries, where the coasts are nearly everywhere cut 
up into bays and gulfs or fringed with islands and archipelagoes, this 
principle is applied for natural reasons over almost the entire stretch of 
the very long coast. 

It thus appears that the provision concerning the starting point for 
measuring territorial seas can be reduced to a single simple rule: the start- 
ing point is the low-water mark along the coast or, where internal waters 
exist along the coast, the lines which constitute the seaward limit of those 
internal waters. It might be noted, too, that in its judgment on the 
Fisheries case between the United Kingdom and Norway the International 
Court of Justice made it clear that the measurement of territorial waters 
from straight lines in places where the coast was indented, as in the case 
of the Norwegian coast, could in no sense be characterized as exceptions. 

Hence the problem comes down to the question of which expanses of water 
Should be regarded as internal waters. The fact that ‘‘internal waters’’ 
are actually a geographical concept has already been referred to. The 
criterion in the matter should be that the expanse of water in question is 
so surrounded by land, including the islands along the coast, that it seems 
natural to treat it as part of the land domain. The International Law 


270 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 50 


Commission appears to have adopted the same principle when it refers to 
‘‘sea areas .. . sufficiently closely linked to the land domain to be subject 
to the régime of internal waters.’’ Since this criterion is thus purely 
geographical, the Swedish Government is unable to find any justification 
for fixing maximum lengths for the lines which, in bays, groups of islands, 
ete., constitute the limit between internal waters and the territorial sea. 
For example, in the case of a sea area which is clearly in the nature of a 
bay, the line should obviously be drawn across the mouth of the bay ir. 
respective of its width. The Swedish Government was somewhat surprised 
to see that the cartographic experts who met at The Hague in 1953 had 
invented the term ‘‘juridical bay.’’ In the Swedish Government’s opinion, 
this term has no foundation in international law, still less in cartography. 
A bay does not cease to be one at the point where a line ten nautical miles 
long is drawn across it. The proportion between the width of the bay at 
its mouth and the depth of the indentation of the coastline which it pro- 
duces is a better criterion. There is no need to fear exaggerated claims if 
the principle is simply adhered to that the areas of water to be delimited 
seawards must clearly possess the character of internal waters. In any 
case, the maximum distances of ten miles along the coast and five miles be- 
tween islands, as proposed by the cartographic experts, have no support in 
international law, as is clear from the practice of the various states and im- 
portant international judgments, such as the arbitral award of 1910 on 
fisheries in the North Atlantic, and the judgment of the International Court 
rendered in 1951 in the Fisheries case between the United Kingdom and 
Norway. The fact that the ten-mile line has been used in certain fishery 
conventions as a starting point for measuring fishing limits proves nothing 
as regards the territorial sea. 

The above statement represents the Swedish Government’s view on the 
main questions relating to the area of the territorial sea, including the 
questions which the Commission left outstanding, such as that of the base 
line for measuring the territorial sea in bays and groups of islands and 
particularly in archipelagoes along coasts. As regards the other articles 
of Chapter II of the Commission’s draft, the Swedish Government has no 
comments to make at present, but reserves its final position should it be 
proposed to draw up provisions on the subject in a convention on the 
régime of the territorial sea. 

The Swedish Government would merely like to draw attention to one 
point of detail in this connexion. In Article 15, the Commission takes up 
the question of the delimitation of the territorial sea of two states the 
coasts of which are opposite each other. It provides that the boundary of 
the territorial sea between two states so situated, where the distance be 
tween the coasts is less than twice the breadth of the territorial sea, is, i2 
the absence of an agreement to the contrary between those states, or unless 
another boundary line is justified by special circumstances, the median line 
every point of which is equidistant from the base lines from which the width 
of the territorial sea of each country is measured. For Sweden, this prov: 
sion is of little practical importance, since her boundaries with neighbouring 
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countries are laid down by conventions. But how, it may be asked, is the 
territorial limit to be measured in cases where the coastal states have dif- 
ferent breadths for their territorial seas—for instance three and six miles 
respectively—while the distance between their coasts is seven miles? 

Chapter III of the Commission’s draft is headed ‘‘Rights of Passage,”’ 
and contains several articles which broadly correspond to the provisions 
on which agreement was reached at The Hague Conference in 1930. 

Apart from the reservations already made, the Swedish Government 
has only one reflection to add concerning the Commission’s view that, under 
existing international law, warships have the right of passage through 
the territorial sea of a foreign state. The coastal state being entitled, ac- 
cording to the Commission’s draft, to prohibit passage on the ground that 
this is necessary for the maintenance of public order and security, and 
each state naturally being empowered to decide for itself what is necessary 
for its security, the right of passage of warships appears to rest on a some- 
what precarious basis. This being so, the Swedish Government wonders 
whether it would not be preferable to make no provision for the right of 
passage for warships in a future convention. 


14. Thailand 


LETTER DATED 18 Aprit 1955 rroM THE MINISTRY OF 
ForEIGN AFFAIRS OF THAILAND 


[Original: English} 


In continuation of this Ministry’s Note No. 33728/2497 dated 23 No- 
vember B.E. 2497 (1954), concerning your invitation to the Thai Govern- 
ment to communicate any comments they may wish to make upon the draft 
articles on the ‘‘régime of the territorial sea,’’ I have the honour to inform 
you that I have now received a reply from the competent authorities who 
consider that the said draft is acceptable in principle and express the regret 
that it has not been possible to communicate their reply sooner. 


15. Union of South Africa 


TRANSMITTED BY A LETTER DATED 29 Marcu 1955 FROM THE PERMANENT DELE- 
GATION OF THE UNION oF SouTH AFRICA TO THE UNITED NATIONS 


[Original: English] 
General 


In the second paragraph of his circular letter No. LEG.292/9/01 of 31 
August 1954, the Director of the Legal Department draws attention to the 
Commission’s statement that it would be greatly assisted in its task if 
governments would define their attitude concerning the problem of the 
breadth of the territorial sea. 

The Union Government has hitherto defined her territorial waters in 
terms of the three-mile limit which is accepted by a large number of mari- 
time states. In view of the technical advances made in the last years, 
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however, the Union Government recognizes that the historical reasons for 
the three-mile limit no longer apply to the same extent, and would not be 
averse to a limited extension of the territorial sea—say to five or six miles— 
provided that the necessary agreement among states were forthcoming. 


Article 1 


The Union Government agrees that the term ‘‘territorial sea’’ is prefer- 
able to ‘‘territorial waters.’’ 


Article 4 


The Union Government agrees that the line from which the belt of ter- 
ritorial sea should be measured should normally be the low-water line or, 
if this is not accurately shown on the available charts, the shoreline. It is 
urged, however, that serious consideration should also be given to framing 
the article in such a way as to enable states whose coastlines contain long 
sandy stretches to measure their territorial waters from the ‘‘surf-line’’ 
or the normal outer (seaward) edge of the surf. The reasons for this sug- 
gestion are largely practical ones; the belt of surf may, in some cases, extend 
far out to sea but only those waters which lie to seaward of the surf-line are 
of importance to navigation. It is possible that the adoption of the surf- 
line as the point of departure in suitable cases might be justified by the 
principle that the shoal waters which are normally covered by surf are of 
so little importance to other states that they could be assimilated to the 
régime of internal waters. 


Article 5 


The Union Government feels that the use of straight base lines may be 
justified in certain circumstances but it is not clear why the limitations in 
paragraph 2 regarding the maximum length of a base line and the maximum 
distance from the shore should be imposed, as any such limitations must 
necessarily be arbitrary. 

A detailed consideration of straight base lines is however inseparable 
from a study of the conditions under which bays may be enclosed. As the 
Commission has postponed its study of the régime of bays, the Union Gov- 
ernment prefers to reserve further comment on Article 5 until such time 
as the draft of Article 7 is available. 


Article 10 


In the hypothetical case of a small island lying 2T miles off a compara 
tively straight shore-line (T being the breadth of the territorial sea) the 
belt of territorial sea surrounding the island would just touch the outer 
edge of the territorial sea of the mainland. This might result in very 
narrow wedges of the high seas lying between the territorial sea of the 
mainland and that of the island, which would be of no value for purposes 
of navigation and which would be difficult.to follow on a chart. It might 
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be advisable to provide that where an island lies within approximately 2T 
miles of the coast, the territorial sea of the mainland may be drawn so as to 
bulge outward in a smooth curve to the outer limit of the territorial waters 
of the island, thus eliminating the narrow enclaves of high seas. 


Article 12 


The Union Government agrees with the main tenor of the new draft. 
In the circumstances envisaged in the second sentence of the Union Govern- 
ment’s comment on Article 4, however, it is felt that the surf-line to sea- 
ward of a drying rock or shoal which lies within the territorial sea should 
be taken as the point of departure for delimiting the territorial sea, rather 
than the rock of shoal itself. 


Article 19 


It is assumed that paragraph 2 of this article will apply in peace-time 
only. 


Article 21 


The Union Government agrees with this article, as read with the third 
paragraph of the Commission’s comments. 


16. United Kingdom of Great Britain and Northern Ireland 


TRANSMITTED BY A NOTE VERBALE DATED 1 FEBRUARY 1955 FROM THE 
PERMANENT DELEGATION OF THE UNITED KINGDOM TO THE UNITED NATIONS 


[Original: English} 
Introduction 


In their comments of 2 June 1952, on the draft articles on the continental 
shelf and related subjects prepared by the International Law Commission 
at its third session in 1951, Her Majesty’s Government in the United King- 
dom stated that they would await with very great interest the Commission’s 
report on the régime of territorial waters. Her Majesty’s Government 
have now received this report and wish to say what a valuable contribution 
they feel it to be towards the codification of the law of the sea. 

In their previous comments Her Majesty’s Government stated that they 
understood the Commission’s task to be the ‘‘codification’’ of the régime 
of the high seas in the sense of ‘‘the more precise formulation and sys- 
tematization of the law in areas where there has been extensive state prac- 
tice, precedent and doctrine,’’ but that they did not propose to criticize any 
of the rules adumbrated by the Commission solely on the ground that these 
rules were not at present rules of customary international law. In the view 
of Her Majesty’s Government the Commission’s work should be regarded 
as a whole, as forming part of the preparatory work of a possible interna- 
tional convention regarding the law of the sea. At the same time, Her 
Majesty’s Government feel obliged to state that they do not regard them- 
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selves finally committed by any opinion which they may happen to express 
in these comments. 


Article 1. Juridical status of the territorial sea 


Her Majesty’s Government approve this article. 


Article 2. Juridical status of the air space over the territorial sea and of 
its bed and subsoil 


Her Majesty’s Government approve this article. 


Article 3. Breadth of the territorial sea 


1. Her Majesty’s Government consider that the proper starting-point 
from which to approach the very difficult problem of the breadth of the 
territorial sea is the consideration of the question whether the breadth of 
the territorial sea is or is not a matter governed by international law. The 
answer to this question, in the view of Her Majesty’s Government, admits 
of no doubt. That the breadth of the territorial sea is a matter governed 
by international law is clear from the following passage in the judgment 
of the International Court of Justice in the Anglo-Norwegian Fisheries 
ease (I.C.J. Reports 1951, p. 116) where the Court said (at p. 132) : 


‘The delimitation of sea areas has always an international aspect: 
it cannot be dependent merely upon the will of the coastal State as 
expressed in its municipal law. Although it is true that the act of 
delimitation is necessarily a unilateral act, because only the coastal 
State is competent to undertake it, the validity of the delimitation with 
regard to other States depends upon international law.’’ 


It is clear, therefore, that neither as regards the breadth of the territorial 
sea, nor as regards the manner of its delimitation, are states entitled to act 
entirely at their own discretion. The breadth of the territorial sea is not 
a matter ‘‘essentially within the domestic jurisdiction’’ of states; it is a 
matter regulated by international law. 

2. The next question which arises is the manner in which international 
law regulates the breadth of the territorial sea. Theoretically, three solu- 
tions are possible, e.g.: 


(i) Save in exceptional cases, every state should have the same 
breadth of territorial sea (uniform solution) ; 
(ii) States in particular regions should have a territorial sea of dif- 
ferent breadth from that of states elsewhere (regional solution) ; 
(iii) Each state should have a territorial sea of a particular breadth 
depending upon its own local circumstances (local solution). 


3. There is always a superficial attractiveness about regional solutions of 
international problems. The effectiveness of such solutions depends, how- 
ever, upon the character of the problems which have to be solved. Where 
the problems themselves have a universal or global character, it becomes 
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necessary ex hypothest to exclude regional solutions. This appears to be 
true of the present case—the seas encircle the globe. In theory, states in 
a particular region might agree by treaty to apply between themselves 
different territorial limits from those required by general international law, 
but it is questionable how far a group of states would be entitled by these 
means to apply amongst one another narrower limits than those applied 
to the rest of the world. States outside the regional system would cer- 
tainly not be bound to accept wider limits than those applied to the states 
belonging to the group. In any case, from the point of view of the states 
within the regional system, the practical difficulty of having to apply two 
different limits, one to the states within the system and the other to the 
states outside the system, would appear to be very great. Moreover, past 
practice has shown that a regional solution provides no real answer. For 
example, countries bordering the Mediterranean have claimed widely differ- 
ing limits for their territorial sea, e.g., 3, 6, 12 miles, 20 km. Then again 
certain countries within the region concerned might have coastlines border- 
ing other seas, where other limits might apply. The practical and political 
difficulties of drawing the line between one region and another are obvious. 
On all grounds, therefore, practical as well as theoretical and juridical, it 
seems reasonable to conclude that there is no place for a regional solution 
of the problem. 

4. If that be so, it is necessary to consider the respective merits of a 
uniform and of a local solution of the problem. It has been argued in 
favour of the local solution that each state has a separate history, that its 
geographical circumstances differ from those of other states, and that it 
has economic and social needs different from those of other states. All 
these factors, it is said, dictate a local solution of the problem. In the 
opinion of Her Majesty’s Government, this argument needs to be ap- 
proached with great caution. Even if the premises be correct (itself a 
matter of some doubt) does the conclusion necessarily follow? Is not a 
uniform solution in principle desirable? Is it not possible to accommodate 
all local factors within the framework of a uniform solution? These are 
large questions to which, it is suggested, the Commission should give earnest 
consideration. 

5. For their part, Her Majesty’s Government have no doubt that a 
uniform solution is not only preferable to a local one but is also dictated 
by the very necessity of the case. As has already been said, the seas en- 
circle the globe. It would be contrary to the fundamental doctrine of the 
equality of states, if all states were not, in principle, governed by the same 
rules of international law in the matter of the definition of the boundary 
between the area of the high seas, which is available for use for lawful 
purposes to all states, on the one hand, and the area subject to the ter- 
ritorial sovereignty of the state, on the other hand. 

6. The large number of accessions to such international marine conven- 
tions as the 1930 Load-Line Convention and 1948 Convention for the 
Safety of Life at Sea serve to show that, from the very circumstances, there 
is in maritime matters a natural trend towards uniformity. 
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7. In the view of Her Majesty’s Government, therefore, the real problem 
of the territorial sea is not that of deciding as between a uniform and a 
local solution of the problem but rather that of devising a framework in 
which a uniform solution, without losing its essential feature of uniformity, 
can be adapted to meet a variety of local factors. 

8. The local factors which might rank for consideration are essentially 
(i) historical; (ii) geographical; and (iii) economic factors. So far as 
rules of law are concerned, historical and geographical considerations 
would seem, by virtue of their greater permanence, to stand on a different 
plane from economic considerations. In support of this conclusion may 
be cited the judgment of the International Court of Justice in the Anglo- 
Norwegian Fisheries ease. In that case the Court gave clear recognition to 
the doctrine of ‘‘historic waters’’ which it defined as ‘‘waters which are 
treated as internal waters but which would not have that character were it 
not for the existence of an historic title.’’ (J.C.J. Reports 1951, p. 130)— 
the essential element of an historic title being ‘‘the general toleration of 
foreign States’’ for a sufficiently long period (Ibid., p. 138). The Court 
also certainly considered that geographical factors could affect ‘‘the ap- 
plication of general international law to a specific case’’ (Zbid., p. 131). 
But when it came to economic factors the Court said: ‘‘ Finally, there is 
one consideration not to be overlooked, the scope of which extends beyond 
purely geographical factors: that of certain economic interests peculiar to a 
region, the reality and importance of which are clearly evidenced by a 
long usage.’’ (Ibid., p. 133). In other words, while paying due attention 
to economic factors, the Court seems to have considered that these factors 
alone were not sufficient to cause the rules of general international law to be 
modified, unless they were also supported by historical or geographical 
considerations. 

9. Historical factors are clearly provided for within the framework of a 
uniform rule for the breadth of the territorial sea by the doctrine of 
‘*historic waters.’’ Indeed, the very existence of this doctrine and its 
recent affirmation by the Court are cogent evidence that international law 
recognizes the existence of a uniform solution for the question of the ter- 
ritorial sea. If the ‘‘local’’ solution were the correct one, with each country 
entirely at liberty to define its own limits for territorial waters, the need 
for the concept of ‘‘historic waters,’’ involving a claim to a limit different 
from an implicitly accepted norm, could never have arisen. 

10. Similarly, geographical factors are clearly provided for within the 
framework of a uniform rule for the breadth of the territorial sea by the 
principle, laid down in the Anglo-Norwegian Fisheries case and followéd 
by the Commission in Articles 4 and 5 of its report, that although, as a gen- 
eral rule, ‘‘the breadth of the territorial sea is measured from the low- 
water line along the coast... ,’’ nevertheless ‘‘ where circumstances neces- 
sitate a special régime because the coast is deeply indented or cut into or 
because there are islands in its immediate vicinity, the base line may be 
independent of the low-water mark.’’ Her Majesty’s Government are not 
aware, however, that there is any authority—or indeed any necessity—for 
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the proposition that the rule of international law concerning the actual 
breadth of the territorial sea as measured from the base lines is in any way 
affected by geographical factors. 

11. There remain the economic factors. In the opinion of Her Majesty’s 
Government these factors, like the geographical factors, do not affect the 
actual breadth of the territorial sea. In so far as they have any bearing 
upon the matter, they relate not to the breadth of the territorial sea at all, 
but to questions falling under the régime of the high seas. 

12. Thus, Her Majesty’s Government agree that ‘‘the coastal state exer- 
cises over the continental shelf sovereign rights for the purpose of exploring 
and exploiting its natural resources’’ (Article 2 of the draft articles on the 
continental shelf adopted by the Commission in 1953), the continental 
shelf being ‘‘the sea-bed and subsoil of the submarine areas contiguous to 
the coast, but outside the area of the territorial sea, to a depth of two 
hundred metres’’ (Article 1 of the same draft articles). There are also 
the rights of some states in respect of sedentary fisheries, which may or may 
not exist independently of the continental shelf. These are economic rights 
of the greatest importance. The existence of these rights also shows that 
the way international law makes provision for special economic factors is 
not by qualifying the uniformity of the rules which apply to the breadth 
of the territorial sea but by taking them into account in the rules which 
relate to the régime of the high seas. 

13. The question of high seas fisheries has been advanced in some cases 
as a reason for the extension of territorial waters. In the view of Her 
Majesty ’s Government, this economic factor, like other economic factors, is 
not, and can never be, an adequate reason for disrupting a uniform solu- 
tion of the problems of the territorial sea. Like the other economic factors 
it is a question which relates to the régime of the high seas rather than to the 
breadth of the territorial sea. That it may be a peculiarly difficult question 
in no way affects this basic principle. 

14. In the opinion of Her Majesty’s Government, questions relating to the 
problem of high seas fisheries, as well as to the equally difficult problem of 
oil pollution, are eminently susceptible of regulation by international agree- 
ment. 

15. If it be accepted that a uniform solution of the problem of the 
territorial sea is the only possible one on all grounds, theoretical, practical, 
juridical and historical, Her Majesty’s Government believe there can 
equally be no doubt that the three-mile limit is the only one which com- 
mands enough support to be acceptable as a general uniform limit. No 
other limit which has been suggested commands sufficient support in the 
practice of states, the decisions of international tribunals or the opinions 
of other authorities. There is, moreover, the practical difficulty which 
faces mariners of fixing positions at sea with precision at a distance much 
greater than three miles from the coastline. Whichever criterion one 
adopts, whether it be the length of the coastlines involved or the size of the 
merchant navies of the countries involved, the three-mile limit appears to be 
the limit which the Commission should place in the forefront of its delibera- 
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tions. The Commission has stated that agreement on the breadth of the 
territorial sea ‘‘will be impossible unless states are prepared to make con- 
eessions.’’ Her Majesty’s Government believe that this statement gives too 
much the impression that a uniform breadth can be arrived at by conces- 
sions both from those who claim more and from those who claim less. Her 
Majesty’s Government suggest that no valid arguments have been put 
forward for claims for more than a three-mile limit, which are not in fact 
related rather to the exercise of certain limited and particular rights on 
the high seas beyond the territorial sea than to the basic question of the 
breadth of the territorial sea itself. 

16. As Her Majesty’s Government have already pointed out, the rules 
of the régime of the high seas already take account of the continental shelf 
and sedentary fisheries, while there are international conventions regarding 
oil pollution and high seas fisheries. Much has already been done to 
clarify the legal position in all these fields but Her Majesty’s Government 
believe that more can and will be done, either through the instrumentality 
of the Commission or independently of the Commission. 

17. In addition, Her Majesty’s Government have already made what they 
regard as a most valuable contribution to agreement on this subject—and 
which, if agreement were reached, would amount to a significant concession 
—when they stated in the annex to their letter of 2 June 1952, the follow- 


ing: 
‘*Article 4 


‘‘Tt has hitherto been the policy of Her Majesty’s Government to 
oppose any claims to the exercise of jurisdiction outside territorial 
waters. Many countries have, however, claimed to exercise jurisdic- 
tion for certain limited purposes beyond territorial limits. For the 
most part these purposes have related to the enforcement of customs, 
fiseal or sanitary regulations only and the jurisdiction has been 
exercised within modest limits, generally within a ‘contiguous zone’ 
not more than twelve miles from the coast. Her Majesty’s Govern- 
ment have not themselves found it necessary to claim a contiguous zone, 
and wish to place on record their emphatic opposition as a matter of 
principle to any increase, beyond limits already recognized, in the 
exercise of jurisdiction by coastal States over the waters off their 
coasts, whether such increase takes the form of the extension of terri- 
torial waters or the exercise of wider forms of jurisdiction outside ter- 
ritorial waters. Her Majesty’s Government are satisfied, however. 
that on the basis of established practice, the article proposed by tlie 
Commission is acceptable provided that: 

‘*(i) Jurisdiction within the contiguous zone is restricted to customs, 
fiscal or sanitary regulations only. 

‘*(ii) Such jurisdiction is not exercised more than twelve miles 
from the coast. 

‘* (iii) This article is read in conjunction with another article stating 
that the territorial waters of a State shall not extend more than three 
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miles from the coast unless in any particular case a State has an exist- 
ing historic title to a wider belt.’’ 


18. In general, and in conclusion on the question of the breadth of the 
territorial sea, Her Majesty’s Government feel that the present tendency to 
claim extended, and in many cases very extensive limits, covering great 
areas of the seas, is not a forward movement, and does not represent a true 
development of international law. It is a retrograde tendency, and a rever- 
sion to a state of things that existed some centuries ago, when many states 
laid claim to the entire seas near their coasts. These claims had to be 
abandoned in the course of time on account of the friction they engendered, 
the interference with freedom of movement and navigation involved, and 
the impossibility of effectively enforcing pretensions of so wide a character. 
To revive them now would be to go back to a situation that has long been 
held to be obsolete and undesirable, and would give rise to evils that no 
local advantages could justify. Her Majesty’s Government recognize that 
the reasonable needs of states to exercise control over the waters in the 
immediate vicinity of their coasts must be met; but they believe that all 
such needs can in fact be met within the scope of the principle of the three- 
mile limit supplemented by a contiguous zone for special purposes. Wider 
claims impinge on the basic principle of the free availability of the seas for 
the common use of all mankind—a principle of greater importance today 
than ever, and one which Members of the United Nations should be the 
first to respect, since claims to appropriate or assert jurisdiction, or claim 
exclusive rights over the high seas or parts of them are difficult to reconcile 
with the spirit of the Charter. 

19. Her Majesty’s Government would draw attention to the resolution 
passed by the General Assembly on 17 December 1954, inviting the govern- 
ments of Member States to transmit to the International Law Commission 
their views concerning the principle of freedom of navigation on the high 
seas. Her Majesty’s Government will be sending a separate statement of 
their views in response to this resolution, but meanwhile take the op- 
portunity to suggest that the embodiment of the uniform three-mile limit in 
the articles of the International Law Commission will be a decisive factor 
in the maintenance of this principle. 


Article 4. Normal base line 


Article 5. Straight base lines 


Her Majesty’s Government approve these articles subject, however, to 
the following observations. 

(i) It must be clearly understood that the only legitimate exceptions 
to the principle enunciated in Article 4 are (a) historical reasons; and 
(6) where circumstances necessitate a special régime because the coast is 
deeply indented or cut into, or because there are islands in its immediate 
Vicinity. That this is so is implicit in the opening sentence of Article 5, 
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but it might be as well for the Commission to consider rendering it also 
explicit. In particular, it is not legitimate to resort to the use of base lines 
for economic reasons alone. 

(ii) The measurement of the territorial sea from base lines has, even 
where justified, two main consequences as compared with the measurement 
of the territorial sea from the low-water mark. The first is that the internal 
waters of the coastal state are extended. In other words, there is a greater 
area of water from which it may be argued that, in principle, under 
present rules, the coastal state may exclude foreign shipping. The second 
consequence is that, though the actual area of territorial waters is not in- 
creased—the belt of territorial waters remains a three-mile belt whether it 
is measured from the low-water mark or from base lines—the outer limit 
of territorial waters is pushed further out to sea than would otherwise be 
the case. In other words, the total area of high seas is reduced. In these 
circumstances, Her Majesty’s Government regard it as imperative that, 
in any new code which would render legitimate the use of base lines in 
proper circumstances, it should be clearly stated that the right of innocent 
passage shall not be prejudiced thereby, even though this may involve that, 
in certain cases, this right shall become exercisable through internal as 
well as through territorial waters. Her Majesty’s Government consider 
that the Commission would be performing a most useful function if it were 
to give mature consideration to the problem how the use of base lines is to 
be reconciled with existing rights of passage. For their part, Her Majesty’s 
Government can only say at this stage that, in their view, in case of con- 
flict, the right of passage, as a prior right and the right of the international 
community, must prevail over any alleged claim of individual coastal states 
to extend the areas subject to their exclusive jurisdiction. 


Article 6. Outer limit of the territorial sea 


Her Majesty’s Government approve this article. 


Article 7. Bays 


Her Majesty’s Government approve the article on bays (Article 8) in 
the third report of the rapporteur (A/CN.4/77), subject to the addition 
of the phrase ‘‘measured from low-water mark’’ after the words ‘‘ten 
miles.’’ 


Article 8. Ports 


In view of modern developments Her Majesty’s Government think that 
some qualification of this article is now necessary. Thus, in the Persian 
Gulf, for example, a pier seven miles long is under construction. 

It would seem to be desirable that installations of the type just men- 
tioned should be treated on the same basis as artificial installations on the 
continental shelf, i.e., they should be entitled to a relatively limited naviga- 
tional safety zone rather than to a belt of territorial waters. 
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Article 9. Roadsteads 


The insertion of, e.g., ‘‘substantially,’’ between the words ‘‘are’’ and 
‘*used’’ would help to prevent the undue extension of territorial waters by 
means of roadsteads that are used only rarely. 

The sentence: ‘‘Such an extension to the territorial sea will not increase 
the area of inland waters’’ should be added to the article. 


Article 10. Islands 


Her Majesty’s Government approve this article. 


Article 11. Groups of Islands 


Her Majesty’s Government will await the text of the new draft before 
giving their comments. 


Article 12. Drying rocks and shoals 


Her Majesty’s Government approve this article subject to the insertion, 
after the words ‘‘territorial sea’’ in line 2, of ‘‘as measured from the low- 
water mark or from a base line’’ and the insertion, for the word ‘‘de- 
limiting,’’ of the words ‘‘further extending.’’ This amendment is in- 
tended to ensure that drying shoals are used only once to extend territorial 
waters and not in series with each extension bringing further rocks into 
range as points of departure for further extension. 

In the interests of clarity, Her Majesty’s Government suggest that this 
article should refer to ‘‘drying rocks and drying shoals,’’ as there is some 
confusion as to the precise meaning of the word ‘‘shoal.’’ 


Article 13. Delimitation of the territorial sea in straits 


Her Majesty’s Government approve this article. 


Article 14. Delimitation of the territorial sea at the mouth of a river 


Her Majesty’s Government suggest that this article, when drafted, should 
make clear that the ‘‘mouth of a river’’ means the river proper and not an 
estuary or bay into which it may flow. The draft in the 1953 report (A/ 
CN.4/61) needs more precise wording to this end. 


Article 15. Delimitation of the territorial sea of two states the coasts of 
which are opposite each other 


Her Majesty’s Government approve this article, but suggest that the 
words ‘‘the nearest points on’’ be inserted before the words ‘‘the base lines’’ 
in the last line but one of the article. This would also apply in the last 
line but one of Article 16. 


Article 16. Delimitation of the territorial sea of two adjacent states 


Her Majesty’s Government approve this article. 
In connexion with Articles 15 and 16, Her Majesty’s Government wish 
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to state, however, that in their view, the question of the rules which should 
govern the delimitation of the contiguous zones of adjacent states and states 
whose coasts are opposite each other, requires consideration by the Commis- 
sion, just as much as the question of the delimitation of the territorial sea 
of states so situated. 

Her Majesty’s Government consider that every state or territory with a 
seaboard should have direct access to the high seas without the necessity 
for shipping to pass through the contiguous zone of a neighbouring state 
or territory. It may be that, in general, principles similar to those con- 
tained in Articles 15 and 16 would be satisfactory for this purpose, but in 
certain areas, where states or territories are situated in close proximity to 
one another, Her Majesty’s Government consider that the application of 
these principles might preclude such direct access. In these areas, there- 
fore, they consider that the principle of contiguous zones should not be 
applied at all unless all the parties concerned reach agreement on the 
delimitation of their respective zones. 


Article 17. Meaning of the right of passage 


Her Majesty’s Government propose that the following provisions replace 
Articles 17, 18, 19, 20, 26 and 27. 


The right of innocent passage 


1. All vessels ** shall enjoy the right of innocent passage through the 
territorial sea. 

2. Passage means navigation through the territorial sea for the purpose 
either of traversing that sea without entering internal waters, or of pro- 
ceeding from the high seas to internal waters or of making for the high 
seas from internal waters. 

3. Passage includes stopping and anchoring provided these acts are inci- 
dental to ordinary navigation or are rendered necessary by force majeure, 
by stress of weather or by distress. 

4. Passage is not innocent when a vessel makes use of the territorial sea 
of a coastal state for the purpose of committing any act prejudicial to the 
security or to the fiscal interests of that state.** 


23 Her Majesty’s Government oppose the separate treatment of warships in these 


articles. 
Sections 3 and 4 of Article 26, referring to warships, are substantially embodied as 


Sections 7 and 8 of the new Article 17 proposed by Her Majesty’s Government. 

24 Her Majesty’s Government feel obliged to point out that the wording ‘‘any dct 
prejudicial to the security or public policy of that state or to such other of its interests 
as the territorial sea is intended to protect’’ is so worded as to work in favour of the 
coastal state, and may be open to abuse. It should be made clear that the burden of 
proving that the passage is ‘‘ prejudicial, etc,’’ lies with the coastal state and that this 
burden is one which must be discharged according to the criteria of international law, 
rather than the law of the coastal state. 

Her Majesty’s Government therefore suggest that it would be better if the matters 
concerning which a ship may commit an offence, e.g., security, customs, immigration, 
This method is already used in Article 21. 


could be specified. 
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5. A coastal state is bound to use the means at its disposal to safeguard 
in the territorial sea the principle of the freedom of maritime communica- 
tions and not to allow the territorial sea to be used for acts contrary to the 
rights of other states.*° 

6. A coastal state may not interfere with the exercise of the right of 
innocent passage. It may, however, protect itself in the territorial sea 
against any act prejudicial to its security or to its fiscal interest. For this 
purpose it may issue regulations and take the necessary steps to enforce 
them. 

7. Submarines, when passing through the territorial sea of another state, 
shall navigate on the surface. 

8. Under no circumstances, however, may there be any interference with 
the innocent passage of any foreign vessels through straits used for inter- 
national navigation between two parts of the high seas. 


Article 21. Duties of foreign vessels during their passage 


Her Majesty’s Government approve this article. 


Article 22. Charges to be levied upon foreign vessels 


Her Majesty’s Government approve this article. 


Article 23. Arrest on board a foreign vessel 


Her Majesty’s Government approve this article in principle, but consider 
that section 3 should be made more precise and in particular that greater 
weight should be given in this section to the interests of navigation. The 
phrase ‘‘due regard’’ is not in itself a precise enough limitation of the 
freedom of action of the coastal state in connexion with international 
navigation. 


Article 24. Arrest of vessels for the purpose of exercising civil jurisdiction 


The question arises of the compatibility of this article with the provisions 
of the 1952 Brussels Convention on the Arrest of Sea-going Ships for the 
Purpose of Exercising Civil Jurisdiction. The Brussels Convention limits 
the right of arrest to a specified class of maritime claims enumerated in the 
convention whereas the International Law Commission draft limits it in 
a different way (i.e., ‘‘obligations or liabilities incurred by the vessel itself 
in the course of or for the purpose of its voyage through the waters of the 


25 While this paragraph, which largely follows paragraph 1 of the Commission’s Ar- 
ticle 19, is probably satisfactory, there ought to be some elucidation of the obligation 
“‘to use the means at its disposal to safeguard in the territorial sea the principle of 
freedom of maritime communication.’’ Is there, for instance, a legal obligation upon 
the coastal state to remove wrecks, or even to give adequate warning of their existence? 
To what extent is there a legal obligation upon the coastal state to provide lights and 
other navigational facilities? Care should be taken not to put the duty of the coastal 
state too high or to introduce any principle of ‘‘ strict liability.’’ (It is suggested that 
the Commission give further elucidation to these questions. ) 
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coastal state’’). Thus it permits arrest for other than ‘‘maritime claims’’ 
as these are defined in the Brussels Convention but is narrower in not per- 
mitting the arrest of sister ships or arrest for causes of action arising on 
previous voyages. 


Article 25. Government vessels operated for commercial purposes 


Her Majesty’s Government hold the view that the ships to which state 
immunity is applicable need to be very carefully defined. For this reason, 
Her Majesty’s Government are not a party to the Brussels Convention of 
1926 concerning the Immunity of State-owned Ships and have reserved 
the position of state-owned ships under the Brussels Convention of 1952 
relating to the Arrest of Sea-going Ships. Her Majesty’s Government 
cannot therefore accept the article in the terms proposed in Article 25 
and must reserve their position although, in principle, they have no objec- 
tion to government ships employed on commercial service being covered 
by the provisions of Articles 17 and 21-24. 


Article 26. Warships 


Article 27. Non-observance of the regulations 


Both these articles would be absorbed in the new Article 17 as proposed 
by Her Majesty’s Government. 


17. United States of America 


NOTE VERBALE DATED 3 FEBRUARY 1955 FROM THE PERMANENT DELEGATION 
OF THE UNITED STATES TO THE UNITED NATIONS 


[Original: English] 


The representative of the United States of America to the United Nations 
presents his compliments to the Secretary-General of the United Nations 
and has the honor to refer to the note LEG.292/9/01, dated 31 August 
1954, from the Principal Director in charge of the Legal Department, con- 
cerning the draft articles on the régime of the territorial sea of the Inter- 
national Law Commission set out in the report covering the work of its 
sixth session, 3 June—28 July 1954. 

The Commission prepared a provisional text for all but four of the 
articles of the proposed draft and requested the comments of governments 
on these articles. Among the articles for which no text has yet been drafted 
is Article 3 concerning the breadth of the territorial sea. With respect to 
this article, the Commission requested views and suggestions which might 
help it to formulate a conerete proposal. 

So far as concerns the articles now drafted, the Government of the 
United States believes that they constitute, as a whole, a sound exposition 
of the principles applicable to the régime of the territorial sea in inter- 
national law. The Government of the United States has, however, certain 
suggestions to make with respect to Articles 5 and 19. 
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Article 5 provides, inter alia, that where circumstances necessitate a 
special régime because the coast is deeply indented or cut into ‘‘or because 
there are islands in its immediate vicinity,’’ the base line may be inde- 
pendent from the low-water mark and may be a series of straight lines. 
The Government of the United States presumes from the comments which 
follow the article that it was not intended that the presence of a few 
isolated islands in front of the coast would justify per se the use of the 
straight line method. The islands, as the comments indicate, would have 
to be related to the coast in somewhat the same manner as the skjaergaard 
in Norway. In the view of the Government of the United States, the words 
‘‘or because there are islands in its immediate vicinity’’ are too general 
and do not convey as accurately as desirable what the Commission ap- 
parently had in mind. 

With respect to Article 19, the Government of the United States is 
satisfied that the text incorporates principles upheld by the International 
Court of Justice in its judgment of 9 April 1949, in the Corfu Channel 
case, but it believes that the comments on this article should include a short 
statement of the factual circumstances upon which the Court was ruling, 
since such a statement would point up and illustrate the significance and 
meaning of the principles embodied in Article 19. 

So far as concerns the question of the breadth of the territorial sea and 
the various suggestions set out in paragraph 68 of the report, the guiding 
principle of the Government of the United States is that any proposal must 
be clearly consistent with the principle of freedom of the seas. Some of 
the proposals amount to a virtual abandonment or denial of that principle. 
In this connexion, it must be pointed out that the high seas are an area 
under a definite and established legal status which requires freedom of 
navigation and use for all. They are not an area in which a legal vacuum 
exists free to be filled by individual states, strong or weak. History attests 
to the failure of that idea and to the evolution of the doctrine of the free- 
dom of the seas as a principle fair to all. The régime of territorial waters 
itself is an encroachment on that doctrine and any breadth of territorial 
waters is in derogation of it, so the derogations must be kept to an absolute 
minimum, agreed to by all as in the interest of all. 

That the breadth of the territorial sea should remain fixed at three miles, 
is without any question the proposal most consistent with the principle of 
freedom of the seas. The three-mile limit is the greatest breadth of ter- 
ritorial waters on which there has ever been anything like common agree- 
ment. Everyone is now in agreement that the coastal state is entitled to a 
territorial sea to that distance from its shores. There is no agreement on 
anything more. If there is any limit which can safely be laid down as 
fully conforming to international law, it is the three-mile limit. This 
point, in the view of the Government of the United States, is often over- 
looked in discussions on this subject, where the tendency is to debate the 
respective merits of various limits as though they had the same sanction in 
history and in practice as the three-mile limit. But neither six nor nine 
nor twelve miles, much less other more extreme claims for territorial seas, 
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has the same historical sanction and a record of acceptance in practice 
marred by no protest from other states. A codification of the international 
law applicable to the territorial sea must, in the opinion of the Government 
of the United States, incorporate this unique status of the three-mile limit 
and record its unquestioned acceptance as a lawful limit. 

This being established, there remains the problem of ascertaining the 
status of claims to sovereignty beyond the three-mile limit. The diversity 
of the claims involved bears witness, in the opinion of the Government of 
the United States, to the inability of each to command the degree of ac- 
ceptance which would qualify it for possible consideration as a principle 
of international law. Not only does each proposed limit fail to command 
the positive support of any great number of nations, but each has been 
strongly opposed by other nations. This defect is crucial and, in view of 
the positive rule of freedom of the sea now in effect in the waters where the 
claims are made, no such claim can be recognized in the absence of common 
agreement. <A codification of the international law applicable to the ter- 
ritorial sea should, in the view of the Government of the United States, 
record the lack of legal status of these claims. 

While unilateral claims to sovereignty or other forms of exclusive con- 
trol over waters heretofore recognized as high seas cannot be regarded as 
valid, this is not to say that the reasons, legitimate or otherwise, which 
motivate such claims should be ignored. In some eases, at least, these 
attempts of the coastal state to appropriate to its exclusive use large areas 
of the high seas seem to be based on a real concern for the conservation of 
the resources of the sea found in such waters. Efforts of the Commission 
and of the nations to settle such problems should be unceasing. But the 
remedy is not unilateral action in defiance of long-established and sound 
principles of law applicable to other matters. In many cases the nations 
taking such action would seem to have little to gain from abandonment of 
such principles and reversion to a condition of anarchy on the high seas. 
The sounder approach would appear to be an effort to reach agreement on 
the principles applicable to the real matters at issue, such as conservation 
of natural resources and rights to fish. 


18. Yugoslavia 


TRANSMITTED BY A LETTER DATED 15 Marcu 1955 FROM THE PERMANENT 
DELEGATION OF YUGOSLAVIA TO THE UNITED NATIONS 


(Original: English) 


The Secretariat of State for Foreign Affairs of the Federal People’s 
Republic of Yugoslavia wishes to confirm the receipt of the letter of the 
Legal Department No. LEG.292/9/01 of 31 August 1954, and has the 
honour to inform that the Yugoslav Government has carefully studied the 
draft on the ‘‘Régime of the territorial sea,’’ elaborated by the Interna- 
tional Law Commission at its sixth session. In reference to the above- 
mentioned letter, the Yugoslav Government wishes to point out the fol- 


lowing: 
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I 


In studying the draft on the régime of the territorial sea, the Yugoslav 
Government cannot but also review the draft submitted by the special 
rapporteur at the fourth session of the International Law Commission.”® 
From the formal point of view the draft on the régime of the territorial sea 
elaborated by the International Law Commission at its sixth session is in 
the main identical with the draft considered at the fourth session of the 
Commission with one great, basic difference (a negative one for the draft 
elaborated by the Commission), viz., that the final drafting of three articles 
concerning the three most important questions has been postponed until a 
later date. These articles deal with the breadth of the territorial sea, bays 
and groups of islands. For these reasons, the Yugoslav Government con- 
siders this draft to be a step backward in the matter of codification and 
development of international maritime law. The draft considered at the 
fourth session was in the main satisfactory and the Yugoslav Government 
wishes to express its regret over the fact that that draft has not been 
retained as a basis for discussion at the General Assembly of the United 
Nations. 


II 


As regards the draft on the régime of the territorial sea elaborated by 
the Commission at its sixth session (A/2693), the Yugoslav Government 
wishes to make the following remarks: 

Sub Article 1: No remarks. 

Sub Article 2: No remarks. 

Sub Article 3: The Yugoslav Government regrets that this most im- 
portant question has not found its solution in the Commission’s report. In 
its opinion the breadth of the territorial sea should amount to six miles 
for the reason, among other things, that the present technical development, 
and especially the speed of modern ships, has made such a great progress 
that, actually, the breadth of three miles (which is, by the way, over 100 
years old) is today no longer satisfactory from the point of view of the 
security of a state. Today, a state must have a much wider belt of sea 
over which it is able to exercise control and sovereignty (if only limited 
sovereignty ), if it is to be guaranteed at least some security against various 
violations and the presence of undesirable ships. 

Furthermore, the economic interests of coastal states also speak in favour 
of a six-mile breadth. If it is kept in mind that the coastal state has the 
right to reserve the exploitation of the resources of the sea exclusively for 
its own citizens, then such a state cannot be indifferent as to whether it 
will extend this right to a narrow belt of sea of three miles or to a somewhat 
broader belt, i.e., to six miles. All the more so since the present modern 
fishing equipment requires wider spaces, if it is to be used effectively. This 
is especially important for the under-developed countries, which have no 
possibilities to send their citizens to far-off areas of open sea, where they 


26 See A/CN.4/53. 


287 
| 

1 

1 

1 

| | 
l 

e 

S 

f 

n 

e 

d 

S 

f 

n 

n 

’s 

e 

1e 

e 

a- 

e- 


288 THE AMERICAN JOURNAL OF INTERNATIONAL LAW | Vol. 50 


could make up for what they do not find in their narrow territorial sea. 
Consequently, they have to rely only on their territorial sea which very 
often is not rich enough to satisfy the needs of the fishing industry of such 
a country. 

Therefore, in the opinion of the Yugoslav Government, Article 3 of the 
draft should read: 


‘*The breadth of the belt of sea defined in Article 1, paragraph 1, 
shall be fixed by the coastal state but may not exceed six marine miles.’”’ 


Sub Article 4: No remarks. 

Sub Article 5: Essentially, the Yugoslav Government has no remarks 
to make in connexion with paragraph 1 of this article, except, perhaps, that 
the meaning of the term ‘‘ justified historical reasons’’ should be explained. 
As regards paragraph 2, it is inacceptable from the Yugoslav point of view 
and contrary to the established practice of drawing straight base lines, 
when a very much indented coast or an archipelago is involved. The Yugo- 
slav Government considers that the distance of straight base lines of ten 
miles from protruding points on the mainland or island is arbitrary. The 
essential thing in determining whether an island is ‘‘near’’ the mainland 
or not is whether such an island constitutes a geopolitical entity with the 
mainland and not whether the distance is ten, or fewer or more, miles. It 
goes without saying that it would be just as arbitrary to consider that an 
island which is situated too far from the mainland also belongs to the 
coast. Therefore, the best criterion would be to accept that the islands in 
front of the coast, if the distance is not more than twice the breadth of the 
territorial sea (for instance, twelve miles), should be considered as be- 
longing to the coast and that the ‘‘base line’’ for the beginning of the inner, 
initial limit of the territorial sea should be counted from the outer edge of 
such islands. In accepting paragraph 1 of this article, the Yugoslav Gov- 
ernment proposes that paragraph 2 should read as follows: 


**As a general rule, the maximum permissible length for a straight 
base line shall be twelve miles. Such base lines may be drawn, when 
justified according to paragraph 1, between headlands of the coastline 
or between any such headland and an island less than twelve miles 
from the coast, or between such islands.’’ 


Paragraph 3 remains unchanged. 

Sub Article 6: No remarks. 

Sub Article 7: Here too, the Yugoslav Government wishes to make a 
remark and to express its regret that the question of bays has not been 
settled in the draft of the Commission. Therefore, the Yugoslav Govern- 
ment must refer to Article 6 of the draft considered at the fourth session 
of the Commission and, commenting on it, wishes to present its viewpoint 
in regard to the question of determining the definition of a bay and the 
manner of counting the starting line in it. In that draft it was proposed 
that the base line in bays, from which the breadth of the territorial sea is 
to be counted, should be the line connecting two points on the coast at the 
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entrance to the bay, the distance between them not exceeding ten miles. 
If we rely on the perfectly correct opinion of the International Court of 
Justice ** that breadths of more, or even less, than ten miles also have an 
equal theoretical value since there is no generally adopted rule, then the 
proposed breadth of ten miles is inacceptable from the point of view of the 
Yugoslav Government. All the more so since this figure is arbitrary and 
has no support in every-day practice. If we have no generally accepted 
starting-point for determining this breadth, then it is most logical to start 
from the accepted breadth of the territorial sea (for instance six miles as in 
Article 3 of the draft considered by the Commission at its fourth session), 
and to take a double breadth (1.e., twelve miles) for the entering breadth 
of the bay. Here it is regrettable that the Commission did not apply, in 
this article also, the principle mentioned in the second paragraph of Article 
11 of the draft submitted to the fourth session, which is not only acceptable 
and logical but also equitable from the point of view of the coastal state. 
Why could it not be accepted here also that if the breadth of the entrance 
of a bay is a little over twelve (or, according to the Commission, ten) 
miles—why should this excess not be ignored ? 

Sub Article 8: No remarks. 

Sub Article 9: No remarks. 

Sub Article 10: No remarks. 

Sub Article 11: In the opinion of the Yugoslav Government the ap- 
plication of the principle mentioned in Article . is particularly desirable 
and necessary when an archipelago is involved. This should have been 
discussed in Article 11 of this draft that the Commission has also post- 
poned. It is a known fact that all the states having such islands in front 
of their coast are deeply interested in the archipelago being included in 
the inland waters. For many justified reasons the Yugoslav Government 
considers the group of islands in front of its coast as forming a continental 
whole, as the peripheral distance between these islands does not exceed the 
double breadth of the territorial sea, wherefore the Yugoslav law on the 
Coastal Sea has adopted the principle that the breadth of the territorial 
sea must be counted from the outer edge of these islands. It is interesting 
to mention here the opinion of K. Strupp ** who says: ‘‘If there is a string 
of islands in front of the coast, all the waters between them are considered 
to constitute a component part of the national territory, and the territorial 
sea must be counted from the outer edge of this string of islands.’’ He 
does not even mention the distance between these islands. Therefore, the 
Yugoslav Government is of the opinion that Article 11 should be elaborated 
along these lines, as any other wording would be inacceptable for the 
countries having a group of islands in front of their coast. Or, if we fail 


27 See the decision of the Court of 18 December 1951, in the controversy about fishing 
between England and Norway, in which it is underlined that the proposal according to 
which the distance between these two points should not be more than 10 miles has not 
gained the authority of a general rule in international law. 

28K. Strupp: Eléments du Droit international public, I, p. 181. The American In- 
stitute for International Law is also in favour of this principle. 
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has the same historical sanction and a record of acceptance in practice 
marred by no protest from other states. A codification of the international 
law applicable to the territorial sea must, in the opinion of the Government 
of the United States, incorporate this unique status of the three-mile limit 
and record its unquestioned acceptance as a lawful limit. 

This being established, there remains the problem of ascertaining the 
status of claims to sovereignty beyond the three-mile limit. The diversity 
of the claims involved bears witness, in the opinion of the Government of 
the United States, to the inability of each to command the degree of ac- 
ceptance which would qualify it for possible consideration as a principle 
of international law. Not only does each proposed limit fail to command 
the positive support of any great number of nations, but each has been 
strongly opposed by other nations. This defect is crucial and, in view of 
the positive rule of freedom of the sea now in effect in the waters where the 
claims are made, no such claim can be recognized in the absence of common 
agreement. <A codification of the international law applicable to the ter- 
ritorial sea should, in the view of the Government of the United States, 
record the lack of legal status of these claims. 

While unilateral claims to sovereignty or other forms of exclusive con- 
trol over waters heretofore recognized as high seas cannot be regarded as 
valid, this is not to say that the reasons, legitimate or otherwise, which 
motivate such claims should be ignored. In some eases, at least, these 
attempts of the coastal state to appropriate to its exclusive use large areas 
of the high seas seem to be based on a real concern for the conservation of 
the resources of the sea found in such waters. Efforts of the Commission 
and of the nations to settle such problems should be unceasing. But the 
remedy is not unilateral action in defiance of long-established and sound 
principles of law applicable to other matters. In many eases the nations 
taking such action would seem to have little to gain from abandonment of 
such principles and reversion to a condition of anarchy on the high seas. 
The sounder approach would appear to be an effort to reach agreement on 
the principles applicable to the real matters at issue, such as conservation 
of natural resources and rights to fish. 


18. Yugoslavia 


TRANSMITTED BY A LETTER DATED 15 Marcu 1955 rrRoM THE PERMANENT 
DELEGATION OF YUGOSLAVIA TO THE UNITED NATIONS 


[Original: English] 


The Secretariat of State for Foreign Affairs of the Federal People’s 
Republic of Yugoslavia wishes to confirm the receipt of the letter of the 
Legal Department No. LEG.292/9/01 of 31 August 1954, and has the 
honour to inform that the Yugoslav Government | ..: carefully studied the 
draft on the ‘‘Régime of the territorial sea,’’ elaburated by the Interna- 
tional Law Commission at its sixth session. In reference to the above- 
mentioned letter, the Yugoslav Government wishes to point out the fol- 


lowing: 
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I 


In studying the draft on the régime of the territorial sea, the Yugoslav 
Government cannot but also review the draft submitted by the special 
rapporteur at the fourth session of the International Law Commission.*® 
From the formal point of view the draft on the régime of the territorial sea 
elaborated by the International Law Commission at its sixth session is in 
the main identical with the draft considered at the fourth session of the 
Commission with one great, basic difference (a negative one for the draft 
elaborated by the Commission), viz., that the final drafting of three articles 
concerning the three most important questions has been postponed until a 
later date. These articles deal with the breadth of the territorial sea, bays 
and groups of islands. For these reasons, the Yugoslav Government con- 
siders this draft to be a step backward in the matter of codification and 
development of international maritime law. The draft considered at the 
fourth session was in the main satisfactory and the Yugoslav Government 
wishes to express its regret over the fact that that draft has not been 
retained as a basis for discussion at the General Assembly of the United 
Nations. 


II 


As regards the draft on the régime of the territorial sea elaborated by 
the Commission at its sixth session (A/2693), the Yugoslav Government 
wishes to make the following remarks: 

Sub Article 1: No remarks. 

Sub Article 2: No remarks. 

Sub Article 3: The Yugoslav Government regrets that this most im- 
portant question has not found its solution in the Commission’s report. In 
its opinion the breadth of the territorial sea should amount to six miles 
for the reason, among other things, that the present technical development, 
and especially the speed of modern ships, has made such a great progress 
that, actually, the breadth of three miles (which is, by the way, over 100 
years old) is today no longer satisfactory from the point of view of the 
security of a state. Today, a state must have a much wider belt of sea 
over which it is able to exercise control and sovereignty (if only limited 
sovereignty ), if it is to be guaranteed at least some security against various 
violations and the presence of undesirable ships. 

lurthermore, the economic interests of coastal states also speak in favour 
of a six-mile breadth. If it is kept in mind that the coastal state has the 
right to reserve the exploitation of the resources of the sea exclusively for 
its own citizens, then such a state cannot be indifferent as to whether it 
will extend this right to a narrow belt of sea of three miles or to a somewhat 
broader belt, 7.e., to six miles. All the more so since the present modern 
fishing equipment requires wider spaces, if it is to be used effectively. This 
is especially important for the under-developed countries, which have no 
possibilities to send their citizens to far-off areas of open sea, where they 


26 See A/CN.4/53. 
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could make up for what they do not find in their narrow territorial sea. 
Consequently, they have to rely only on their territoria. sea which very 
often is not rich enough to satisfy the needs of the fishing industry of such 
a country. 

Therefore, in the opinion of the Yugoslav Government, Article 3 of the 
draft should read: 


‘‘The breadth of the belt of sea defined in Article 1, paragraph 1, 
shall be fixed by the coastal state but may not exceed six marine miles.’’ 


Sub Article 4: No remarks. 

Sub Article 5: Essentially, the Yugoslav Government has no remarks 
to make in connexion with paragraph 1 of this article, except, perhaps, that 
the meaning of the term ‘‘ justified historical reasons’’ should be explained. 
As regards paragraph 2, it is inacceptable from the Yugoslav point of view 
and contrary to the established practice of drawing straight base lines, 
when a very much indented coast or an archipelago is involved. The Yugo- 
slav Government considers that the distance of straight base lines of ten 
miles from protruding points on the mainland or island is arbitrary. The 
essential thing in determining whether an island is ‘‘near’’ the mainland 
or not is whether such an island constitutes a geopolitical entity with the 
mainland and not whether the distance is ten, or fewer or more, miles. It 
goes without saying that it would be just as arbitrary to consider that an 
island which is situated too far from the mainland also belongs to the 
coast. Therefore, the best criterion would be to accept that the islands in 
front of the coast, if the distance is not more than twice the breadth of the 
territorial sea (for instance, twelve miles), should be considered as be- 
longing to the coast and that the ‘‘base line’’ for the beginning of the inner, 
initial limit of the territorial sea should be counted from the outer edge of 
such islands. In accepting paragraph 1 of this article, the Yugoslav Gov- 
ernment proposes that paragraph 2 should read as follows: 


‘As a general rule, the maximum permissible length for a straight 
base line shall be twelve miles. Such base lines may be drawn, when 
justified according to paragraph 1, between headlands of the coastline 
or between any such headland and an island less than twelve miles 
from the coast, or between such islands.’’ 


Paragraph 3 remains unchanged. 

Sub Article 6: No remarks. 

Sub Article 7: Here too, the Yugoslav Government wishes to make a 
remark and to express its regret that the question of bays has not been 
settled in the draft of the Commission. Therefore, the Yugoslav Govern- 
ment must refer to Article 6 of the draft considered at the fourth session 
of the Commission and, commenting on it, wishes to present its viewpoint 
in regard to the question of determining the definition of a bay and the 
manner of counting the starting line in it. In that draft it was proposed 
that the base line in bays, from which the breadth of the territorial sea is 
to be counted, should be the line connecting two points on the coast at the 
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entrance to the bay, the distance between them not exceeding ten miles. 
If we rely on the perfectly correct opinion of the International Court of 
Justice *7 that breadths of more, or even less, than ten miles also have an 
equal theoretical value since there is no generally adopted rule, then the 
proposed breadth of ten miles is inacceptable from the point of view of the 
Yugoslav Government. All the more so since this figure is arbitrary and 
has no support in every-day practice. If we have no generally accepted 
starting-point for determining this breadth, then it is most logical to start 
from the accepted breadth of the territorial sea (for instance six miles as in 
Article 3 of the draft considered by the Commission at its fourth session), 
and to take a double breadth (7.e., twelve miles) for the entering breadth 
of the bay. Here it is regrettable that the Commission did not apply, in 
this article also, the principle mentioned in the second paragraph of Article 
11 of the draft submitted to the fourth session, which is not only acceptable 
and logical but also equitable from the point of view of the coastal state. 
Why could it not be accepted here also that if the breadth of the entrance 
of a bay is a little over twelve (or, according to the Commission, ten) 
miles—why should this excess not be ignored? 

Sub Article 8: No remarks. 

Sub Article 9: No remarks. 

Sub Article 10: No remarks. 

Sub Article 11: In the opinion of the Yugoslav Government the ap- 
plication of the principle mentioned in Article 7 is particularly desirable 
and necessary when an archipelago is involved. This should have been 
discussed in Article 11 of this draft that the Commission has also post- 
poned. It is a known fact that all the states having such islands in front 
of their coast are deeply interested in the archipelago being included in 
the inland waters. For many justified reasons the Yugoslav Government 
considers the group of islands in front of its coast as forming a continental 
whole, as the peripheral distance between these islands does not exceed the 
double breadth of the territorial sea, wherefore the Yugoslav law on the 
Coastal Sea has adopted the principle that the breadth of the territorial 
sea must be counted from the outer edge of these islands. It is interesting 
to mention here the opinion of K. Strupp ** who says: ‘‘If there is a string 
of islands in front of the coast, all the waters between them are considered 
to constitute a component part of the national territory, and the territorial 
sea must be counted from the outer edge of this string of islands.’’ He 


does not even mention the distance between these islands. Therefore, the 
Yugoslav Government is of the opinion that Article 11 should be elaborated 
along these lines, as any other wording would be inacceptable for the 
countries having a group of islands in front of their coast. Or, if we fail 


27 See the decision of the Court of 18 December 1951, in the controversy about fishing 
between England and Norway, in which it is underlined that the proposal according to 
which the distance between these two points should not be more than 10 miles has not 
gained the authority of a general rule in international law. 

28K. Strupp: Eléments du Droit international public, I, p. 181. The American In- 
stitute for International Law is also in favour of this principle. 
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to agree on Strupp’s opinion, then, at least, the principle mentioned in 
paragraph 2 of Article 11 of the draft considered at the fourth session 
should also be inserted in the future Article 11 rendering thereby the rigid 
conception concerning this matter more flexible. 

Consequently, the Yugoslav Government proposes that Article 11 should 
read as follows: 


‘*1. With regard to a group of islands (archipelago) and islands 
situated along the coast, the twelve-mile line shall be adopted as the 
base line for measuring the territorial sea outward in the direction of 
the high sea. The waters included within the group shall constitute 
inland waters. 

‘*2. If the result of this delimitation is to leave an area of high sea 
not exceeding two miles in breadth surrounded by territorial sea, this 
area may be assimilated to inland waters.”’ 

Sub Article 12: No remarks. 

Sub Article 13: No remarks. 

Sub Article 14: The Yugoslav Government sees no difficulty in the 
solving of the problem of the mouth of a river. If the breadth of the 
mouth of a river does not exceed twelve miles, then the mouth is included 
in the internal waters. If, however, the breadth of the mouth exceeds 
twelve miles, then the principle of a bay, as provided for in Article 7, is 
applied. 

Sub Article 15: No remarks. 

Sub Article 16: No remarks. 

Sub Article 17: No remarks. 

Sub Article 18: No remarks. 

Sub Article 19: No remarks. 

Sub Article 20: No remarks. 

Sub Article 21: No remarks. 

Sub Article 22: No remarks. 

Sub Article 23: No remarks. 

Sub Article 24: No remarks. 

Sub Article 25: No remarks. 

Sub Article 26: The Yugoslay Government wishes to make a remark 
concerning this item. Paragraph one of this article states that foreign 
warships shall have the right of innocent passage through the territorial 
sea without the obligation of previous request or at least notification. The 
Yugoslav Government believes that this article fails to pay due attention 
to the security of the coastal state and the peace of the coastal population 
and local authorities. A warship is not the same as a merchantman and, 
therefore, no state can remain indifferent to its unexpected presence in the 
territorial sea (particularly if there are several of them, which is most often 
the case). Hence, the notification is necessary, since the logic of things 
also imposes it. If the passage is innocent, and it must be so, then it is 
more than natural that the warship should previously notify its passage, 
as it has no need to conceal its presence, and the act of courtesy and respect 


| 
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of the sovereignty of the state impels it to carry out this notification. 
Unannounced it is suspicious, announced it is a friend, and no one will 
hamper it (and no permit is necessary, except in the case of paragraph 2 
of this article, which is correct and provided for in the draft). Besides, if 
a generally recognized way for international navigation leads through a 
state’s territorial sea, then, we admit, it is very difficult to refuse innocent 
passage to a warship. However, even in that case notification is necessary 
for the above-mentioned reasons. The Yugoslav Government considers 
that this matter should be discussed on an international plane, so that the 
so-called ‘‘inviolable right of passage of warships’’ be elucidated also from 
the standpoint of the security of small maritime states. Hence, the Yugo- 
slav Government proposes that paragraph 1 of this article be amended to 
read as follows: 


**1. Save in exceptional circumstances, warships shall have the right 
of innocent passage through the territorial sea without previous 
authorization or notification. However, the coastal state is authorized 
to make by its legislation innocent passage through its territorial sea 
dependent on previous notification, and such notification shall be con- 
sidered proper if given twenty-four hours prior to the passage.”’ 


The Yugoslav Government believes that the present international com- 
munity has made sufficient progress in the concept of the indisputable 
necessity for a uniform solution of the régime in the territorial sea, and 
there is justified hope that, thanks to the endeavours of the General As- 
sembly of the United Nations, this draft will not have the same fate as The 
Hague Codification Conference of 1930. 


| 


